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INDEMNITY AGREEMENT 
By Fred. S. Knight 


That a policy insuring against loss arising out of liability resulting 
from accidental bodily injury or accidental damage to property caused by 
the use of an automobile is still one of indemnity against loss and that 
the assured cannot recover thereon unless he has paid the judgment 
obtained against him was recently decided by the Supreme Court, Ap- 
pellate Division, Fourth Department, New York, in Barsuk v. Indepen- 
dence Indemnity Company, 258 New York Supplement 148; 79 Insurance 
Law Journal 898. 

Plaintiff, Jacob Barsuk brought suit against the Independence In- 
demnity Company to recover on an insurance policy which he alleged 
was issued to one Rose Gart, covering the use and operation of a certain 
Hupmobile. In the complaint, it was alleged that the policy insured 
“the said Rose Gart and/or any person or persons riding in or legally 
operating the aforementioned automobile with the permission of said 
Rose Gart, against loss arising out of liability resulting from accidental 
bodily injury or accidental damage to property, caused by the use of 
said autombile and occurring while said policy was in force.” Plaintiff 
further alleged that while he was driving the insured car with the 
owner’s consent, an accident occurred, and judgments were entered 
against him because of his alleged negligent operation of the car and 
that he has not paid the judgments, and is bankrupt, and unable to do so. 
Defendant insurer moved to dismjss the complaint on the ground that 
it did not state facts sufficient to constitute a cause of action. From 
the order of the Supreme Court denying its motion to dismiss, the 
defendant appealed. 

On the appeal, the Appellate Division pointed out that the only 
agreement of the defendant insurer alleged in the complaint was its 
promise to insure the owner of the car and any one riding in or legally 
operating it with her knowledge or consent against loss arising out of 
any lability for personal injury or property damage caused by the use of 
‘he insured car. The court held that so far as the allegations of the 
complaint were concerned, the policy was one of indemnity against loss 





suffered by the insured, and, that as he had never paid any of the 
judgments which had been entered against him because of his negligent 
operation of the insured car, and because of his alleged bankruptcy 
was unable to do so, he had suffered no loss. 

The rights of the judgment creditors of the assured were not 
involved in the suit in question. Unless the assured had in some way 
breached the terms of the policy, the company would be liable to the 
judgment creditors of the insured. The decision of the Appellate 
Division merely held that the assured, confessedly bankrupt, had sus- 
tained no loss and therefore could not recover from the insurance 
company on the policy. 


GASOLINE EXCEPTION 


In- George v. Mohawk Fire Insurance Company, et al., 258 New 
York Supplement 87; 79 Insurance Law Journal 846, an ingenious 
defense urged by the insurance company to the effect that the use of 
gasoline to set the insured building on fire was within the provision 
of the policy that such policy should be void “while * * * there is kept, 
used or allowed, on the premises * * * gasoline,’ was unavailing. 

Two fire insurance policies were issued by the defendants, each 
of which contained a provision that the policies should be void “while 
* * * there is kept, used, or allowed, on the described premises * * * 
gasoline.” ‘The insured house was destroyed by fire and the insurer 
failing to pay, suit was brought on the policies. On the trial, there was 
evidence that the insured house was occupied by tenants who were 
relatives of the owner; that the fire was of incendiary origin, and that 
gasoline was the agency used in setting the fire. The defendant insurer 
contended and the trial court in effect instructed the jury that the 
use of gasoline as the means of deliberate destruction of the insured 
building by a person other than the owner, without his knowledge or 
consent, was such use as was contemplated by the before-mentioned 
provision of the policy. Verdict was for the defendant and from the 
judgment dismissing the complaint, plaintiff appealed. 

On the appeal, the Supreme Court, Appellate Division, Fourth 
Department, New York, decided that the instruction of the trial court 
was erroneous and that to hold otherwise would be to destroy the policy, 
even though a trespasser came upon the insured premises and committed 
the crime of arson, using gasoline as the agency in committing the 
crime. The court however, took occasion to state that its construction 
of the word “use” was not to be taken as indicating any opinion on Its 
part of the general merits of plaintiff’s claim. 
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LIFE 


LIPMAN v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES. 
No. 3210. 
Circuit Court of Appeals, Fourth Circuit. 
April 12, 1932. 
58 Federal Reporter (2d) 15. 

1. INSURANCE. 

Option to receive cash surrender value on “default” held available to insured 
on failure to pay premium when due, notwithstanding “days. of grace.” 


The option given insured under the policy to receive cash surrender 
value or purchase nonparticipating paid-up insurance on default in payment 
of premium should be held available on insured’s failure to pay premium on 
due date of policy, and should not be held to be postponed to the end of 
period of grace provided by the policy, since “days of grace” as used in 
policy is mere provision permitting insured to defer payment of premium 
after it becomes due by paying interest, and term “default” should be con- 
strued as meaning failure to pay premium when it becomes due under terms 
of policy. 

(For other cases, see Insurance, Dec. Dig., § 369. 

2. INSURANCE. 

Insured’s exercise during grace period of option to take cash surrender value 
of policy held to preclude recovery for subsequent death. 

The rights of the parties became fixed when insured exercised option to 
surrender policy and take cash surrender value during the grace period, 
since there was a meeting of the minds of the parties when insured accept- 
ed the continuing offer of the insurance company evidenced by the option 
in the policy, and further action by the insurance company was unneces- 
sary. 

(For other cases, see Insurance, Dec. Dig., § 366.) 

Appeal from the District Court of the United States for the District of Mary- 
land, at Baltimore; William C, Coleman, Judge. 

Action by Leroy Lipman against the Equitable Life Assurance Society of the 
United States. Judgment for defendant, and plaintiff appeals. 

Affirmed 

Edward H. Burke, of Baltimore, Md., (Leonard Liepman and Bowie & Burke, 
all of Baltimore, Md., on the brief), for appellant. 

S. Ralph Warnken and Vernon Cook, both of Baltimore, Md. (Cook & Markell 
of Baltimore, Md., on the brief), for appellee. 

Before Parker, Northcott and Soper, Circuit Judges. 

Parker, Circuit Judge. 

This is an appeal in an action at law instituted in the court below for recovery 
on a policy of life insurance issued by the defendant insurance company on the life 
of plaintiff's wife. The company defended on the ground that insured had exercis- 
ed an option granted in the policy to surrender it and accept its cash surrender value, 
and that the company was not liable for any greater amount than this. The case 
_ tried by the court without a jury; and, from a verdict and judgment for de- 

fendant, plaintiff has appealed. The only question presented by the appeal is’ as to 
the correctness of the holding of the court below that there was no evidence in the 
case upon | hich plaintiff was entitled to recover. 


The facts may be briefly stated. Plaintiff's wife held a policy of life insurance, 
which she had been carrying for a number of years, and upon which more than 
three annual premiums had been paid. This policy provided for the payment of 
premiums October 5th of each year, which was designated as the “register date” 
of the poli On September 24, 1929, insured wrote the company that she desired 
_ cancel the policy and asked that she be sent check for the cash reserve and divi- 
dend. This letter was referred to a local solicitor, who informed insured that, if 
she desired to surrender the policy and obtain its cash surrender value, she should 
‘end it in to the company. On October 8th an employee in the company’s local of- 
nce wrote ured ‘that the solicitor had advised that she would return the policy 
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for canceilation, and that before the local office would be in position to place the 
matter before the home office it would be necessary that the policy be returned, 
On! October 10th insured returned this letter to the company’s local office with the 
following notation thereon: “Policy enclosed as per above request. Kindly send me 
check for cash surrender value, together with dividend due me.” The policy was 
inclosed with the letter. 

On October 11, the local office forwarded the policy to the home office, together 
with a letter showing that premiums had been paid thereon to October 5, 1929, and 
that insured desired the cash value. The policy and letter were not received at the 
home office until October 14th, however, as October 12th was a legal holiday and 
October. 13th was Sunday; and on the very day that they were received, and within 
a short time afterward, insured was killed in an automobile accident. The company 
was notified of her death, and a few days later duly tendered check for the cash 
surrender value of the policy with current dividend, which was refused. 

Plaintiff’s contention is that there was no right on the part of the insured to 
surrender the policy and receive the cash surrender value thereof until there should 
be a default in the payment of premium; that there could be no default until the 
days of grace allowed for the payment of premiums had expired; that these had 
not expired when insured returned the policy and requested that the cash surrender 
value be paid to her; that her letter, for that reason, constituted, not the accept- 
ance of an option, but the making of an offer to the company; and that, because 
her death occurred before her offer was accepted by the company, no contract to 
accept the cash’ surrender value resulted. The company, on the other hand, con- 
tends that the letter of insured and the return of the policy constituted the accept- 
ance of an option contained in the policy; that there was a default within the mean- 
ing of the policy authorizing insured to exercise the option when the premium was 
not paid on the date when it became due; and that, as creating a default was a 
matter within the control of insured, she had the right to exercise the option in 
advance of the default. 

In view of these contentions, it becomes important to examine carefully the 
exact provisions of the policy. On the second page thereof appears a table show- 
ing in one column the loan and cash values of the policy for each policy year, and, 
in another, the paid-up insurance values. Above the loan and cash value column, 
it is stated: “The loan value is the cash value less interest to the premium anniver- 
sary date.” Opposite this table is the provision relating to loans and surrender val- 
ues, the pertinent provisions of which are as follows: 

“Provisions Relating to Loans and Surrender Values. 

“Loans. At any time, while this policy is in full force, after three full years 
premiums have been paid, the Society will advance to the insured (or assignee tt 
any), on proper assignment and delivery of this policy, and on the sole security 
hereof a sum which, with interest, shall not exceed the cash value at the end of 
the then current policy year (as stated in the opposite table), less any indebtedness 
to the Society hereon, provided all premiums or instalments of the same have been 
fully paid to the end of the then current policy year. * * * ‘ 

“Options on Surrender or Lapse. After three full years’ premiums have been 
paid hereon, upon any subsequent default in the payment of any premium or instal- 
ment thereof, and within three months after such default, this policy may be sur- 
rendered by the insured (or assignee if any) who may elect either of the following 
options : 

“(a) To receive the cash surrender value of this policy; or 

“(b) To purchase non-participating paid-up life insurance payable at the same 
time and on the same conditions as this policy, but without total and permanent dis- 
ability benefits. s 

“In the event of default in the payment of any premium or instalment thereol 
after this policy has been in force three full years, if the insured (or assignee if 
any) does not select either of said options within three months of such default, 
the policy shall become automatically paid-up under option (b). * * * 

“Basis of Computation. The reserve for which funds are to be held upon 
this policy shall be computed upon the American experience table of mortality with 
interest at 3%9% by the net level premium method. 

“The values stated in the opposite table are mathematical equivalents and each 
is equal to the full reserve at the end of the then current policy year, on the basis 
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stated in the preceding paragraph, less a surrender charge of not more than 2%4% 
of the face of this policy, except that fractions of a dollar are not allowed. There 
is no surrender charge under option ‘A’ after the twenty-fifth policy year. 

“Payment of Surrender Value. The granting of any surrender value under 
this policy may be deferred by the Society for a period not exceeding ninety days 
after receipt of application therefor.” (Italics ours.) 

On the third page of the policy, under the heading “Privileges and Condi- 
tions,” appear the following provisions relative to payment of premiums and 
grace : 

“Payment of Premiums. All premiums are payable in advance at the home 
office, or to any agent or cashier of the Society, upon delivery on or before their 
due date, of a receipt signed by the president, a vice-president, secretary or treas- 
urer, and countersigned by szid agent or cashier. * * * 

“Grace. A grace of thirty-one days, subject to an interest charge at the rate 
of 5% per annum, will be granted for the payment of every premium after the 
first, during which period the insurance hereunder shall continue in force. If 
death occur within the days of grace, the premium for the then current policy 
year or any unpaid instalments thereof shall be deducted from the amount payable 
hereunder. 

“Except as herein expressly provided, the payment of any premium or instal- 
ment thereof shall not maintain this policy in force beyond the date when the 
succeeding premium or instalment thereof becomes payable.” 

[1] After a careful examination of these provisions, we think that the com- 
pany is correct in its contention that, when insured returned the policy and de- 
manded the cash surrender value thereof on October 10th, she was exercising an 
option given her under the policy. It is perfectly clear that the policy contem- 
plates that the cash reserve shall be at all times available to the policyholder, sub- 
ject to the right of the company to postpone payment thereof for a ninety-day 
period. Thus during a year for which premiums have been paid in advance, the 
cash reserve may be borrowed as a loan on the sole security of the policy, and is 
to be determined by subtracting from the cash surrender value available at the 
end of the year interest computed for the intervening time, i. e., “to the premium 
anniversary date.” After the expiration of the year for which premiums have 
been paid, the cash reserve may be withdrawn as the surrender value of the 
policy. The insured is thus given the option when a premium falls due of either 
paying it and continuing the insurance, or surrendering the policy and taking its 
cash value 

There would be no question as to this being the correct interpretation of the 
applicable provisions of the policy but for the provision that allows a grace of 
thirty-one days in the payment of premiums; and the argument is made that until 
the lapse of the thirty-one days there is no default, and consequently no option 
to demand the cash surrender value. We think, however, that the clear meaning 
of default as here used is failure to pay the premium on the date due; i. e., the 
anniversary date of the policy. It is to the anniversary date that the premiums 
have been paid; it is this date which serves as a basis for determining other rights 
under the policy; and there could be no reason for requiring an insured, who de- 
sires to surrender a policy at the expiration of the period for which he has paid 
premiums, to wait until the expiration of the grace period to claim the cash re- 
serve to which he is entitled. Nor is there any reason in requiring the company to 
carry the insurance without compensation during the grace period for an insured 
who desires to surrender the policy and obtain its value. The insurarice is car- 
ried during the grace period without additional compensation, where the insured 
does not continue the insurance and does not die during the period. 

_This interpretation is borne out by the language used in the caption of the 
option paragraph, “Options on surrender or lapse.” Under the interpretation con- 
tended for by plaintiff, the options provided would become available only on lapse; 
lor the policy lapses upon default in the payment of premiums at the end of the 
&race period. The language used shows that it was contemplated that the op- 


“ | . e i 
tons would he available before a lapse had occurred, that is, before the days of 
grace had expired. 

The ter: 
Sense. Day. 


‘days of grace” is manifestly not used in the policy in any technical 
grace in the law merchant were the three days allowed the drawee 
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or maker within which to pay a negotiable instrument. They were an indulgence 
allowed in the performance of an obligation. There is no obligation on the part 
of an insured to pay a premium, however; and, for failure to pay same, he cannot 
be said to be in default in any technical sense. The so-called days of grace are a 
mere provision in the contract of insurance that the insured may defer the pay- 
ment of a premium for thirty-one days after it becomes due by paying interest 
over the period, and that the insurance will be continued in the meantime. It does 
no violence to the language used in the policy, therefore, to construe default in 
the payment of a premium as meaning failure to pay it when it becomes due under 
the terms of the policy. 

It will be noted that insured is entitled to a loan on the policy only on condi- 
tion that all premiums have been paid to the end of the then current policy year. 
This means that, after the anniversary date of the policy, insured cannot secure 
a loan on it without paying the premium, i. e., paying for insurance for the cur- 
rent year. If he cannot elect to take the cash surrender value during the grace 
period, this means that, if he decides to drop the policy and takes its cash sur- 
render value, there is a period of thirty-one days during which the cash reserve is 
not available to him. Surely nothing of this sort was contemplated; and it is un- 
reasonable, we think, to place upon the provision of the policy a consturction which 
would lead to this absurd result. 

A case directly in point on the proposition involved is the recent decision of 
the Circuit Court of Appeals of the Fifth Circuit in Joyner v. Jefferson Standard 
Life Insurance Co., 53 F.(2d) 745. The policy under consideration in that case 
provided a grace of thirty-one days in the payment of premiums subject, as here, 
to an interest charge. It also provided certain nonforfeiture provisions, to be 
elected by the insured “within sixty days from the date of the non-payment of 
any premium after the third.” One of the questions in the case was whether this 
sixty-day period had elapsed from the' nonpayment of a premium. If the period 
was counted from the day specified in the policy for the payment of the premium, 
the period had elapsed; if counted from the end of the grace period, it had not. 
The court held that it had elapsed, saying: 

“The period of election above referred to expired sixty days after June 5, 
1929, the date upon which the premium was due. That time was not extended by 
the grace period. It is true, of course, that, if the premium and interest thereon 
had been paid during the grace period the policy would have been kept in force, 
but, upon failure to make such payment within that period, the policy became for- 
feited as of the date the premium was due; for the payment of any installment 
did not continue the policy in force beyond the due date of the next installment, 
and the nonforfeiture provisions begin to run ‘from the date of non-payment of 
any premium.’ There was thus fixed a definite date of payment. That the end 
of the grace period was not intended to be the date of nonpayment is clearly in- 
dicated by the provision requiring interest to be paid on a premium during that 
period.” 

An interesting question arises as to whether the election of insured to take 
the cash surrender value, made during the grace period, would not be binding even 
though the default be construed as occurring at the end of the days of grace, as 
it was within the power of insured to cause a default. Lovell vy. St. Louis Mutual 
Life Ins. Co., 111 U. S. 264, 4S. Ct. 390, 28 L. Ed. 423. The argument that in- 
sured could not force payment’ earlier than provided by the policy is beside the 
point. The question is one of exercising an option; and, if insured decided to ex- 
ercise same and to waive any rights under the grace provision, there would ap- 
pear to be no reason why the election should not be held binding, even though the 
amount payable thereunder should be held not to be payable until the end of the 
grace period or ninety days thereafter. But we need not decide this, as we are 
satisfied that the option granted under the policy became available to the insured 
upon her failure to pay the premium on the date specified in the policy for the 
payment of same. 

[2] Since the insured had the option to surrerider her policy and take the 
cash surrender value on October 10th, there can be no question but that the 
rights of the parties became fixed and insured became entitled to the cash sur- 
render value, and nothing more, when she exercised the option. it was not nec- 
essary that defendant do anything. There was a meeting of the minls of the 
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parties when insured accepted the continuing offer of the company evidenced by 
the option. Pequot Mfg. Corporation v. Equitable Life Assurance Society, 253 
N. Y. 116, 170 N. E. 514; McCormick v. Travelers’ Ins. Co., 215 Mo. App. 258, 
24S. W. 916; Ingram Johnson v. Century Ins. Co., 1909 Ct. of Session Cases, 
Fifth Series, Scotland, p. 1032. 

The case has presented some difficulty because of the sympathy which every- 
one feels for one who suffers from what has turned out to be a’ bad: bargain. Hard 
cases are the quicksands of the law. There will be less difficulty in seeing the 
correctness of our conclusion if the principles of the decision be applied to a dif- 
ferent situation. If the insured, after writing the letter of October 10th, had con- 
tinued to live and had done nothing further towards exercising the option con- 
tained in the policy, we think that no one would question but that it had been 
properly exercised and that insured became entitled to the cash surrender value 
without further action either by herself or the company. If in such case the 
company after the lapse of three months had proceeded to declare the policy paid 
up under option (b), and had denied her right to the cash surrender value on the 
ground that what was done on October 10th was not a valid exercise of an option 
contained in the policy, we do not think that any court would consider for a mo- 
ment sustaining such contention. It is needless to say that, whether the option 
existed, and whether the acts of insured amounted to an acceptance thereof, de- 
pended not at all upon whether she continued to live or whether in the light of 
subsequent events the election voluntarily made was of advantage to the bene- 
ficiary under the policy. 

There was no error, and the judgment below will be affirmed. 

\ffirmed. 


HUTTO v. ATLANTIC LIFE INS. CO. No. 3238. 
Circuit Court of Appeals, Fourth Circuit. April 13, 1932. 
58 Federal Reporter (2d) 69. 
|. INSURANCE. 

Evidence that insured suffered death by discharge of pistol during scuffle 
incident to indecent assault upon female as matter of law required finding that 
insured was “engaged in violation of law involving moral turpitude” within 
double indemnity clause exception. 

The only testimony as to the manner in which insured was shot was 
given by female inmate of house which insured entered. She testified 
that the insured came into the back room of the house where she was and 
assaulted her in indecent manner, and she picked up a pistol which was 
lying nearby and pointed it at the insured, and that in the scuffle which 
ensued the pistol was discharged; the bullet striking the insured and 
causing his death. 

(For other cases, see Insurance, Dec. Dig. § 529.) 

2. INSURANCE. 

\s respects exception in double indemnity clause of life policy, crime involves 
“moral turpitude” if it involves any act of baseness, vileness, or depravity when 
judged in light of social duties. 

(For other cases, see Insurance, Dec. Dig. § 529.) 

3. INSURANCE. 
_ Accidental shooting of insured during his indecent assault upon female, who 
tad picked up pistol, held result of assault, as regards exception in double 
indemnity clause. 
(For other cases, see Insurance, Dec. Dig. § 529.) 
4. TRIAL, 


Federal court judge should direct verdict, where evidence is all one way, 
contrary verdict could not stand. 

(For other cases, see Trial, Dec. Dig. § 139{1].) 

Hayes, District Judge, dissenting. 


. Appeal from the District Court of the United States for the Eastern District 
t South Carolina. 
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Action by Lula D. Hutto against the Atlantic Life Insurance Company, 
Judgment for defendant, and plaintiff appeals. 

Affirmed. 

M. E. Zeigler and A. J. Hydrick, both of Orangeburg, S. C., for appellant, 

Alexander W. Parker, of Richmond, Va., and Alva M. Lumpkin, of Columbia, 
S. C. (Thomas & Lumpkin, of Colcmbia, $. C., on the briex), for appellee. 

3efore Parker and Soper, Circuit Judges, and Hayes, District Judge. 

ParKEr, Circuit Judge. 

This is an appeal from a judgment in an action on two life insurance policies, 
The company paid the face of the policies, but contested liability on the double 
indemnity provisions contained therein. The judge below directed a verdict for 
the insurance company on the ground that the evidence showed that at the time 
of his death insured was engaged in the commission of a crime involving moral 
turpitude, and that, because of this fact, there was no liability under the double 
indemnity provisions. 

Each policy sued on contained a provision to the effect that the company 
would pay double the face of the policy if the death of the insured should 
result directly, exclusively, and independently of all other causes from bodily 
injury effected solely through external, violent, and accidental means. A_ con- 
dition of the provision was that the injury should not be intentionally inflicted 
by another person or by the insured himself, and should not occur while the 
insured was “engaged in any violation of law involving moral turpitude.” 

[1, 2] Insured, a young white man, was shot on a Sunday morning at a 
house where lived a colored woman and her seventeen year old daughter and 
some younger children. The house did not bear a good reputation. Insured had 
gone there with another white man who, for some reason, was not called as a 
witness. The only testimony as to the manner in which he was shot was given 
by the seventeen year old colored girl. She testified that the insured came 
into the back room of the house where she was and assaulted her in an indecent 
manner; that she picked up a pistol which was lying near by and pointed it at 
the insured; that in the scuffle which ensued the pistol was discharged, the bullet 
striking the insured and causing his death. While there were some minor 
contradictions in the testimony of this witness, there was no evidence that the 
shooting occurred other than as she testified, and any hypothesis to the contrary 
is based upon pure speculation and not supported by any proof. 

We agree that this evidence does not show conclusively that insured was en- 
gaged in an assault with intent to commit rape. To constitute such crime there 
must be intent to have carnal knowledge of a female forcibly and against her will 
and notwithstanding any resistance on her part; and, in view of the surrounding 
circumstances here, the jury might have inferred that, while insured intended to 
have sexual intercourse with the witness, he did not intend to ravish her if she 
continued to resist. But upon the evidence there is no escaping the conclusion that 
the insured was engaged in an indecent assault upon the witness. The least touch- 
ing of the person of another in rudeness or in violence constitutes an assault and 
battery. And there can be no question but that an assault upon a female with the 
object of having sexual intercourse with her, even if the intent to ravish be not 
present, is an “assault and battery of a high and aggravated nature” under the 
law of South Carolina. State v. Jones, 133 S. C. 167, 130 S. E. 747; State v. 
Dalby, 86 S. C. 367, 68 S. E. 633. 

And we think it equally clear that such an assault is a crime involving moral 
turpitude within the meaning of the provision of the policies sued on. A crime 
involves moral turpitude if it involves an act of baseness, vileness, or depravity 
when judged in the light of the social duties which a man owes to his fellow man 
or to society in general 25 Cyc. 272: 36 C: J. 1194; Sipp v. Coleman (C. C.) 179 
F. 997; In re Bartos (D. C.) 13 F.(2d) 138; Skrmetta v. Coykendall (D. C.) 16 
F.(2d) 783. Standards of morals change with the changing conditions of civiliza- 
tion; but it is beyond question that, when judged by the moral standard of this 
age and country, an indecent assault upon a female is a crime involving moral 
turpitude. ; 

[3] It was while engaged in the commission of such a crime that the insured 
received the injury that ccused his death; and we think it clear that the mjury 
was caused by the unlawful conduct in which he was engaged. Whether insured 
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was shot by the accidental discharge of the pistol while he and witness were 
scuffing, or whether the pistol was dropped in the scuffle and fired as it struck 
the floor, the shooting: was the result of the insured’s engaging in the assault 
upon the witness. See Travelers’ Insurance Co. v. Seaver, 19 Wall. 531, 22 L. Ed. 
155: Bloom v. Franklin Life Ins. Co., 97 Ind. 478, 49 Am Rep. 469. 

An interesting question, which we need not decide, is whether under the terms 
of this policy it was necessary for any causative connection to be shown between 
the unlawful act and the injury. It is said that the contract embodied in clear 
and unambiguous language ,that the double indemnity provision should not cover 
death resulting from an injury which should occur while the insured was engaged 
in any violation of law involving moral turpitude. And it is argued that the pur- 
pose of this provision is to guard against the increase of hazard which would re- 
sult from the insured’s being so engaged, and that its result is to make the double 
indemnity provision inapplicable in the case of an injury occurring during the 
period that he is so engaged, irrespective of the cause of the injury. There is 
much to be said for this contention. Certain it is that it is not the function of the 
courts to make contracts, but to construe them; and if the parties to a contract of 
insurance provide that same shall not cover a given risk while insured is engaged 
in certain conduct, or occupying a certain status thought to involve an increase of 
hazard, there would seem to be nothing for the courts to do but to enforce their 
contract as they have made it. Flannagan v. Provident Life & Accident Ins Co. 
(Cc. C. A. 4th) 22 F.(2d) 136; Order of United Com. Travelers v. Greer (C. C. 
A. 10th) 43 F.(2d) 497. We need not decide this question, however, as we are 
satisfied that the causal connection in this case was clearly established by evidence 
which was not. controverted. 

[4] It is true that, when it was established that the death of the insured was 
caused by a pistol shot, the burden rested upon the company to bring the case 
within the terms of the condition upon which it relied; but, as stated above, we 
think that the evidence clearly did this. In the federal courts it is the duty of the 
judge to direct a verdict where the evidence is all one way, or where it so clearly 
supports a conclusion that a verdict to the contrary would not be allowed to 
stand. The evidence here was of that sort. It clearly shows that the death of 
insured resulted from an injury which occurred while he was engaged in a viola- 
tion of law involving moral turpitude, and which resulted from such violation. 
There is no evidence, in our opinion, to the contrary; and verdicts must rest upon 
evidence and not upon supposition. 

There was no error, and the judgment below will be affirmed. 

Affirmed. 

Hayes, District Judge (dissents). 


INTER-SOUTHERN LIFE INS. CO. v. ZERRELL. No. 9323. 
Circuit Court of Appeals, Eighth Circuit. April 30, 1932. 
58 Federal Reporter (2d) 135. 
1. INSURANCE. 


On lapse, amount applicable to purchase extended insurance under policy’s 
terms, held cash value, less deductions as in case of surrender, not insured’s en- 
lire reserve. 

The actuaries in their testimony had referred to difference between 
cash value provided for in policy and the entire reserve as a surrender 
charge, and on this basis the beneficiary claimed that, where there had 
been no actual surrender, there would be no surrender charge, and that 
therefore the full reserve was available for the purchase of extended 
insurance. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

2. INSURANCE. 


Contracts of insurance must be interpreted according to terms used, con- 
strued, in absence of ambiguity, in their ordinary sense. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 


_ Appeal from the District Court of the United States for the Eastern District 
ot Arkansas; John E. Martineau, Judge. 
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Action by Martha Elizabeth Zerrell, against the Inter-Southern Life Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. 

Reversed. 

Arthur L. Adams, of Jonesboro, Ark. (N. F. Lamb, of Jonesboro, Ark. on 
the brief), for appellant. 

W. A. Leach, of Stuttgart, Ark. (M. F. Elms of Stuttgart, Ark., on the 
brief), for appellee. 

Before Van Valkenburgh and Sanborn, Circuit Judges, and Davis, District 
Judge. 

SANBORN, Circuit Judge. 

This is an appeal from a judgment in favor of the appellee, who was the 
beneficiary named in a $5,000 policy issued by the appellant upon the life of her 
husband, Adolph E. Zerrell. The case was tried to the court without a jury. The 
policy was dated May 27, 1918. The insured secured a policy loan of $260 on 
July 28, 1922, which was never paid. Premiums and interest were paid up to No- 
vember 27, 1924. The insured was then 32 years of age. He died February 15, 
1930. The action was brought upon the theory that, under the terms of the policy, 
the insurance was automatically extended beyond the date of death. The only 
question in the case is, What amount was available for the purchase of extended 
insurance on November 27, 1924, at the time of default in the payment of pre- 
miums? 

The policy was an Arkansas contract, and it is conceded that there was no 
statutory requirement that the insured have the benefit of the entire reserve in 
case of default in the payment of premiums. Therefore the amount available 
for the purchase of extended insurance depends upon the terms of the policy. 

The policy provision relating to extended insurance in case of lapse reads as 
follows: “Non-Forfeiture. If the insured shall fail.to pay any premium or any 
indebtedness hereunder when due, or within the period of grace, if any, and shall 
not have exercised any of the foregoing options, the company, subject to the 
other conditions of the policy, shall grant the extended insurance hereinbefore 
provided.” 

The options referred to in this clause, which appear under the heading “Op- 
tions on Surrender or Lapse,” gave to the insured, during the grace period after 
default in the payment of premiums and in case there was no indebtedness to the 
company, the right to surrender the policy and to take extended or paid-up in- 
surance or the cash value of the policy. These options are set forth in paragraph 
1 of “Options on Surrender or Lapse.” The last sentence of that paragraph is: 
“The periods for which the insurance shall be extended and the amounts of 
paid-up insurance are set out in the table of loan and surrender values, and the 
cash value at the end of any year is the same as the loan value at the end of the 
preceding year.” 

Paragraph 2, which follows immediately after, provides that, in case there is 
indebtedness to the company, the insured shall have the same options, except that 
the indebtedness shall first be deducted from the amount which would otherwise 
be available as a cash value, and that the remainder may be used to purchase ex- 
tended insurance for the full face value of the policy, less the amount of the in- 
debtedness, or may be used to purchase paid-up insurance or taken in cash. 

The “Table of Loan and Surrender Values” then follows and shows the loan 
value of the policy at the end of the fifth year to be $71 per $1,000 of insurance, 
and at the end of the sixth year $91 per $1,000 of insurance. There is a provision 
that, if the premium on the policy be paid'in installments, allowance will be made, 
in computing the benefits, for that portion of the premium paid over and above 
the number of years indicated in the table. 

At the foot of the “Table of Loan and Surrender Values” appears this state- 
ment: “The loan and surrender values under this policy shall be based upon the 
Actuaries’ Table of Mortality, with four, (4) per cent. interest per annum, and 
the net value thereof is the entire reserve, less not more than two and one-half 
(2%) per cent. of the amount insured by the’ policy.” 

The undisputed testimony was that the.loan and surrender values shown in the 
table were based. upon the Actuaries’ Table of.Mortality with four per cent. in- 
terest per annum, and that the net value was the entire reserve, less approximately 
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1% per cent. of the amount insured by the policy, instead of the maximum 2% 
per cent. permitted. 

The “Non-Forfeiture” or automatic extended insurance clause, beforé refer- 
red to, follows immediately after the table, and its purpose clearly is to make an 
election for the insured, where he has made none for himself'from among::the op- 
tions granted. 

It will be noted that the extended insurance referred to in the: “Non-Forfeit- 
ure’ clause is “the extended insurance ‘hereinbefore provided.” The only | “ex- 
tended insurance hereinbefore provided” was that referred to in the options and 
the table, and constituted that amount of extended insurance which the cash value 
of the policy, less the amount of the indebtedness, would purchase at the time of 
lapse. 

F The policy loan agreement, under which the insured secured the loan of $260, 
provided : 
- “4 That said loan shall become due and payable: 

“(a) If the amount of this policy loan, together with any additional policy 
loan or past due indebtedness to the Company, with accrued interest, shall equal 
or exceed the cash value of said policy; in which event.said policy, unless other- 
wise provided therein, shall lapse and determine, without demand or notice of any 
kind, every demand and notice being hereby waived, and all liability under this 
policy loan agreement shall thereby terminate. 

“(b) Or, if any premium on said policy is not. paid when due, then, at the 
expiration of the period of grace for the payment of said premium, this policy 
loan shall become due and payable and shall be paid by deducting the amount due 
thereon from the cash value of said policy and the balance only of said sum, if 
any, shall be applied to the purchase. of extended or continued insurance without 
the right to loans or surrender values, for the full amount of the policy, less the 
amount of the indebtedness... The period: for which ‘said. insurance shall be ex- 
tended or continued shall be computed in accordance with the method followed in 
calculating extended or continued insurance in said policy.” 

The method for calculating extended insurance in the policy is provided for 
under the clause headed “Options on Surrender. or Lapse,” and is indicated in the 
“Table of Loan and Surrender Values.” It consists of taking the cash value, 
which is the same as. the loan value at the end of the preceding year, deducting 
existing indebtedness, and applying the balance to the purchase of extended in- 
surance in an amount equal to the face of-the policy, less the existing indebted- 
ness. ) 

The insured defaulted at the end of 6% years. The policy loan was $260. 
The cash value at the end of 6 years. per $1,000 of insurance was $71, and at the 
end of 7 years $91. Therefore, at the:end. of 6% years, it was $81, or $405 for a 
$5,000 policy. Deducting $260 from $405, leaves $145 available for the purchase 
of extended insurance. Under the terms of. the policy, the amount of insurance 
to be extended was $5,000 less $260 (the amount of the policy loan), or $4,740. 
It is conceded that $145 would have carried $4,740 worth of insurance, at age 32, 
which was the age of the insured at.the time of lapse, for 3 years and 285 days, 
or up to September 8, 1928. There. was,no insurance in force on the 15th day of 
February, 1920, when the insured died. 

[1] The contention of the beneficiary is that, since there was no actual sur- 
tender of the policy to the company, the entire reserve, $475, less $260 (the amount 
of the. policy loan), or $215, an, amount ;which would have carried $4,740 of insur- 
ance beyond the date of death. of .the insured, was available at the time of lapse. 

he actuaries in their testimony had referred to the difference between the cash 
value provided for in the policy and the entire reserve as a “surrender charge,” 
and this actuarial term led to the belief that, where there had. been no actual sur- 
render, there could be no surrender chargé, and that therefore the full reserve was 
available for the purchase ‘of extended insurance. It is also claimed .that it does 
not clearly appear from the terms. of the contract, that, in case of default in the 
payment of premiuttis and failure, to.exefcise the optidn to surrender’ and take 
extended insurance, the entire ‘reserve is not available for thé purchase of extend- 
ed insutance under thé nonforfeiture prévision, and that,” since the insured is en- 
titled to the benefit Of the most favorable construction of any doubtful language, 
should be held’ that the cash’ valtie Was the-enfire reséetvé. ” re 
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A careful reading of the terms of the policy indicates that the cash value is 
the same in case of lapse as it is in case of surrender of the policy under the op- 
tion provisions, and that there is no basis for the application of the rule of con- 
struction sought to be invoked. 

[2] The Supreme Court, in Bergholm v. Peoria Life Ins. Co., 284 U. §. 489 
52'S. Ct: 230, 231,76 1, Ba. ——, gare: ; 

“It is true that where the terms of a policy are of doubtful meaning, that 
construction most favorable to the insured will be adopted. Mutual Life Ins. Co. 
v. Hurni Co., 263 U. S. 167, 174, 44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102: 
Stipcich v. Insurance Co., 277 U. S. 311, 322, 48 S. Ct. 512, 72 L. Ed. 895. This 
canon of construction is both reasonable and just, since the words of the policy 
are chosen by the insurance company; but it furnishes no warrant for avoiding 
hard consequences by importing into a contract an ambiguity which otherwise 
would not exist, or, under the guise of construction, by forcing from plain words 
unusual and unnatural meanings. 

“Contracts of insurance, like other contracts, must be construed according 
to the terms which the parties have used, to be taken and understood, in the ab- 
sence of ambiguity, in their plain, ordinary, and popular sense.” 

The judgment is reversed. 


SOVEREIGN CAMP, W. O. W., v. MADRIGAL et al. No. 3191. 
Supreme Court of Arizona. June 27, 1932. 
12 Pacific Reporter (2d) 615. 
1. INSURANCE. 

Insurer, relying on nonpayment of premium or assessment as ground for 
forfeiting policy, has burden of proving such nonpayment. 

(For other cases, see Insurance, Dec. Dig. § 646[4]-) 

2. INSURANCE. 

Evidence held to sustain finding of timely payment of monthly premium, non- 
payment of which insurer asserted as ground of forfeiting insurance. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from Superior Court, Gila County; C. C. Faires, Judge. 

Action by Refugina M. Madrigal and another against the Sovereign Camp of 
Woodmen of the World. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

Graham, Foster, of Phoenix, for appellant. 

John P. Dougherty, of Globe, for appellees. 

Lockwoop, J. 

Refugina M. Madrigal and Josefina Morano, hereinafter called plaintiffs, 
brought suit against the Sovereign Camp of the Woodmen of the World, a cor- 
poration, herein called defendant, to recover on an insurance certificate issued by 
defendant on the life of Angel Madrigal, the husband and father of the plaintiffs, 
respectively. Defendant admitted the issuance of the certificate, but alleged that 
it had become automatically forfeited for the nonpayment of the premium for 
the month of May, 1930, and it was upon this issue the case was submitted to 
the jury. A verdict was returned in favor of plaintiffs, and defendant has brought 
the case before us for review. , 

There are three assignments of error, but the sole question raised thereby is 
whether or not the evidence will sustain a finding on the part of the jury that the 
premium for the month of May, 1930, was paid during that month. Plaintiffs 
admit that, if such payment was not made, they cannot recover, and it is not 
disputed by defendant, at least so far as the issues presented by the pleadings and 
evidence are concerned, that, if such payment was made, the judgment must be 
sustained. 

[1] It is the general rule of law that, where an insurer pleads and relies upon 
the nonpayment of a premium or assessment as a ground for forfeiting the 
policy after it has once been placed in force, the burden of proving such non- 
payment is upon it. Sovereign Camp, W. O. W., v. Cox (Ind. App.) 76_N. E. 
888: Kidder v. Supreme Commandery U. O. G. C., 192 Mass. 326, 78 N. E. 469; 
Supreme Council C. K. & L. v. O’Neill, 108 Ill. App. 47; Thomas v. Northwestern 
Mutual Life Ins. Co., 142 Cal. 79, 75 P. 665; Olympia Brewing Co. v. Pioneer 
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Mut. Ins. Ass’n, 53 Wash. 16, 101 P. 371; Van Etten v. Grand Lodge, A: O. U. W., 
72 N. J. Law, 61, 60 A. 210; Gruwell v. National Council K. L. S., 126 Mo. App: 
496, 104 S. W. 884; Ball v. Northwestern Mutual Acc. Ass’n, 56 Minn. 414, 57 
N. W. 1063; Petherick v. General Assembly, 114 Mich. 420, 72 N. W. 262. 

[2] Plaintiff Refugina Madrigal testified that on May 22d she personally paid 
the insurance premium for the month of May, 1930; that month being the one on 
which defendant relies for nonpayment of premium. She offered a written receipt 
in support of her testimony, signed by H. P. Garza, at the time financial secretary 
of the local camp. This receipt has evidently been altered, both as to its date and 
to the monthly installment it represents. If the payment was made by May 22d 
and was for the fifth monthly installment of the year, under the pleadings there 
could have been no forfeiture of the policy. If, on the other hand, it was made 
April 22d and was for the fourth monthly installment of that year, the policy was 
delinquent, for the only evidence as to subsequent payments is that they were 
made upon the 9th day of June, which would be insufficient under the by-laws of 
defendant to keep the policy in force for the month of May. We have examined 
the original receipt carefully, and are of the opinion a jury might well have 
found from it, even without the testimony of Refugina Madrigal, that the payment 
was made during the month of May and for the May installment, although there 
is other evidence in the record from which they might have concluded the payment 
was made in April for the April installment. 

[3] It is our invariable rule that, when there is evidence in the record of 
such a nature that it would support a verdict in favor of either plaintiff or de- 
fendant, we will not disturb the verdict returned by the jury on the ground of 
insufficient evidence or of a conflict therein. Brutinel v. Nygren, 17 Ariz. 491, 
154 P. 1042, L. R. A. 1918F, 713; Durazo v. Ayers, 21 Ariz. 373, 188 P. 868. This 
case presents a situation where the rule just stated is applicable, and the judg- 
ment of the superior court of Gila county is therefore affirmed. 

McAlister, C. J., and Ross, J., concur. 


AMERICAN NAT. INS. CO. v. CHAVEY. No. 4—2577. 
Supreme Court of Arkansas. May 30, 1932. 
50 Southwestern Reporter (2d) 245. 
1, INSURANCE. 

Whether insured knew she was in sound health when applying for life policy 
or knowingly accepted policy while in unsound health held properly submitted to. 
jury, where policy provided that representations in application should not be 
considered as warranties. , 

Facts disclosed that the policy was issued March 10, 1930, and the 
insured did not die until January 7, 1931; that at the time the agent of 

the insurance company took her application the insured was working in a 

store, and agent testified that she appeared to be in sound health, and, 

though physicians testified that they had been treating her from time to 
time for diabetes in a chronic form for several years, fact that she lived 

for several years after she was treated and was able to pursue her daily 

vocation of working in a store tended to show that she regarded herself 

as did the agent of the company, as apparently being in sound health. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

2. INSURANCE. 

Forfeitures will not be enforced, unless policy provisions admit of no otter 

construction. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
3. INSURANCE. 
. Evidence showed that insured believed she was well when applying for life 
policy. 
(For other cases, see Insurance, Dec. Dig. § 665[3].) 
Appeal from Circuit Court, Phillips County; W. D. Davenport, Judge. 
Suit by Antionette Chavey against the American National Insurance Company. 


From a judgment in favor of plaintiff, defendant appeals. 
Affirmed. 
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Antionette Chavey sued the American National Insurance Company to recover 
on a policy of life insurance in the sum of $500, which had been issued to her 
sister, Josephine Pause, and in which she was named as the beneficiary. The suit 
was defended on the ground that the insured was not in sound health at the date 
of thé issuance of thé policy and that there was no liability on that account. 

The application and the policy of ‘insurance were both introduced in evidence. 
In ‘the application, the’ insured waived any provision of law forbidding any 
physician from disclosing any information acquired while attending her in a pro- 
fessiotial capacity, Then‘ follows .a clause ‘which reads as follows: “I further 
agree’ that no ‘obligation shall exist against said company on account of. this 
application, although I may have deposited premiums hereon, unless said company 
shall issue’ a policy in pursuance hereof, and the same is delivered to me on the 
day it bears date, and unless 6n said date I am alive and in good health, any 
statement, of any agent to ‘the contrary notwithstanding.” 
~ The policy itself provides that all statements made by the insured in the 
application’ shall, in the absence of, fraud, be deemed representations and not 
warranties: It also ¢ontains a clause which reads as follows: “Provided, however, 
that no obligation 'is assumed by the company prior to the date hereof, nor unless 
on said date the insured is’ alive and in sound health.” 

The policy was dated March 10, 1930. The premiums were duly paid until the 
death of the insured, which occurred on the’ 7th day of January, 1931. At the 
time of her death the insured was in the State Hospital at Little Rock, and had 
been thete for three days. Prior to that time, she had resided at the home of 
Antionette ‘Chavey, who ‘was the beneficiary in the policy. The death certificate 
showed that the insured died ‘of diabetes mellitus, which is chronic in nature: 

According to the testimony of four physicians, whose testimony was taken 
by the insurance company, they had treated the insured’ at various times for 
illness, and found that she was’ suffering’ with’ diabetes ‘mellitus. One of them 
testificd thai he had treated her for two and a half years ‘prior to November 1928, 
when he left Helena, Ark., where she resided. All of the physicians testified that 
in their opinion’ she was’ suffering from didbetes, and they thought that it was in 
a chronic form. Judging from her condition, they did not think she was in sound 
health on the 10th day of March, 1930. 

According to the testimony of the representative of the insurance company 
who secured thé application of the insured for the policy;:she had another policy 
in the company of an older: date. In ‘cases ‘where’ policies for less than $750 
were issued by the company, no medical examination was required. The policy 
in this suit was issued without medical examination: On’ cross-examination, the 
witness stated that one of the policies isstied by his’ company on the life of the 
insured had been paid upon’ for many years. He also stated that, at the time he 
took the application for the policy sued on, ‘the ‘insuréd was apparently in good 
health, judging from her appearance.’ At‘ the time the’ application was accepted, 
she was working in a store on Chetry street’ in Helena; Ark. 

There was a verdict and judgment forthe plaintiff, and the defendant has 
appealed. 

W. G. Dinning, of Helena, for appellant. 

Jo M. Walker, of Helena, for appellee’ 

Hart, C. J. (after stating the facts). : 

The court’ instructed the jury as follows :' “The policy ‘having been introduced, 
and it being admitted that all the premiums wete’ paid at the: time of the death of 
the deceased, and due proof made; the butden then shifts to the defendant to show 
that the deceased, in her application, knew that She ‘was in unsound health, or 
that she accepted the policy while in unsound health; and if you -find ,that the 
application: was made ‘or that the policy was-delivered while the deceased was in 
unsound health; she knowing the same to be true, and made application knowing 
she was in unsound health, or accepted the. policy: knowing: she .was. in unsound 
health, that would constitute fraud on:the,.iftsurance company, and the beneficiary 
would not be entitled to recover.” Wye d 

It is earnestly, insisted by,.counse] for. the defendant that the court shoul 
have instructed a verdict in its favor, becatise under thé undisputed evidence the 
insured was not in sound health when, the policy was delivered to her, and this 
was a condition precedent to the ‘policy be¢dming “efféctive: 
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Counsel for the defendant claims that the case is governed by American 
National Insurance Company of Galveston, Texas, v. Lacey, 182 Ark. 1158, 34 
S.W.(2d) 757. We do not think so. In that case, the beneficiary knew that the 
insured took sick on the 27th day of February, 1929, and the policy was delivered 
to her for her brother on the 4th day of March, 1929. Her brother was taken to 
the hospital on February 27th, 1929, and was confined to his bed with pneumonia 
until his death from that disease on March 14, 1929. Hence there was no liabilty 
under the policy. 

{1] Here the facts are essentially different. The policy was issued. on the 
10th day of March, 1930, and the insured did not die until the 7th day of January, 
1931. At the time the agent of the insurance company took her application, she 
was working in a store, and he testified that she appeared to be in sound health. 
It is true that the physicians testified that they had been treating her from time 
to time for diabetes in a chronic form for several years; but the fact that she 
lived for several years after she was, treated and was able to pursue her daily 
vocaticn of working in a store tended to show that she regarded herself, as did 
the agent of the company, as apparently being in sound health. The court 
properly submitted this question to the jury because the policy, by its own terms, 
provided that the representations in her application should not be considered as 
warranties. 

The case falls within the principles of law decided in Modern Woodmen of 
America v. Whitaker, 173 Ark. 921, 293 S. W. 1045. In that case it was held 
that, in an action by the beneficiary to recover on a life insurance policy, non- 
expert witnesses may state their opinions as to the physical condition of deceased 
on the day when he took the fraternal insurance certificate and stated that his 
health was good. 

It was further held that, in an action by the beneficiary to recover on a life 
insurance policy, the jury’s finding that deceased was in good health when he 
received the policy and stated that his health was good was conclusive, in view of 
the evidence where the issue was submitted on instructions that plaintiff must 
prove that no misrepresentation was made and that defendant must prove that 
deceased was sick when he received the policy. See, also, United States Annuity 
& Life Insurance Co. v. Peak, 122 Ark. 58, 182 S. W. 565; Id., 129 Ark. 43, 195 
S. W. 392,1 A. L. R. 1259. 

[2] This is in application of the well-settled rule that forfeitures are not 
favored and will not be enforced unless the provisions of the policy are so plain 
and unequivocal as to admit of no other construction. ; 

[3] The court properly submitted to the jury whether the insured knew that 
she was in sound health when she applied for the policy or that she accepted the 
policy while in unsound health, knowing that to be a fact. The jury was justified 
in finding under the evidence introduced that, although she may have suffered 
from diabetes, she believed that she was well at the time she applied for the 
policy. The fact that she was pursuing her daily vocation of working in a store 
and that her outward appearance indicated that she was in sound health justified 
the jury in finding in her favor. 

No other assignment of error is urged for a reversal of the judgment, and 
the judgment will therefore be affirmed. 


HARPER v. BANKERS’ RESERVE LIFE CO. No. 4—2626. 
Supreme Court of Arkansas. June 13, 1932. 
Rehearing Denied July 11, 1932. 
51 Southwestern Reporter (2d) 526. 
3. INSURANCE. 

Falsity of insured’s statements of what he honestly believed to be true re- 
garding his physical condition does not «void policy providing that his -state- 
ments shall be deemed: representations. 

(For other cases, see Insurance, Dec: Dig. § 291[3].) 

4, INSURANCE. 

False statements, fraudulently made by insured with knowledge of their 

falsity, have same effect as warranties. 


(For other cases, see Insurance, Dec. Dig, § 262.) 
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5. INSURANCE. 

Whether beneficiary’s release of insurer from liability on life insuranc 
was procured by fraud or coercion held for jury. 

(For other cases, see Insurance,.Dec. Dig. § 668[1].) 

j aoe from Circuit Court, Clay County, Western District; Neil Killough, 
udge. 

Action by Susie Harper against the Bankers’ Reserve Life Company. Judg- 
ment for defendant, and plaintiff appeals. ' 

Reversed and remanded. 

Oliver & Oliver, of Corning, for appellant. 

Dudley & Barrett, of Jonesboro, for appellee. 

McHaney, J. 

November 16, 1926, Samuel Harper, deceased husband of appellant, made 
application to appellee for a policy of life insurance in the sum of $1,000, paying 
the premium therefor. The policy was issued bearing date January 8, 1927, in 
which appellant was named beneficiary. Twenty days later the insured died, and, 
thereafter, proper and timely proofs of death were furnished and demand made 
for payment, but appellee did nothing until June 29, 1927, when it sent its agent 
to appellce to effect a settlement. On that date, accompanied by a notary public 
of Corning, Ark., said agent called upon appellant, told her the policy was void 
because her husband had misrepresented his physical condition in the application, 
that his statements in this regard were warranties, were false, and that, because 
of such false warranties, the policy was void. He offered to return the premium 
paid, about $29, which she refused, and he finally offered her $100,: stating that, 
if she refused, she would get nothing. She finally made the settlement, signed a 
release, and the agent departed. Thereafter, within the period of limitations, she 
brought this action to recover the balance due on the policy, charging fraud in 
the procurement of the settlement. A second count of the complaint sought to 
recover special damages for breach of the contract. In this count she alleged that 
her husband’s farm was mortgaged and that he was induced to apply for this 
on the representation of the agent that, in the event of his death, the amount of 
the policy would take care of the mortgage, and thereby preserve the homestead 
for the widow and minor children; and that appellee had breached the contract of 
insurance by refusing to pay, and that she had lost the farm homestead through 
or on account of such breach. Appellee demurred to the complaint. The court 
overruled the demurrer to the first count, but sustained it as to the second count. 
Appellant refused to plead further on the second count, and the court dismissed 
same. An answer was filed to the first count denying the material allegations 
thereof. An affirmative defense was pleaded that insured had made certain state- 
ments in his application relative to his insurability which were false, known by 
him to be false, and made for the purpose of defrauding it. 

The case proceeded to trial, and, at the conclusion of the testimony on behalf 
of appellant, the court sustained a motion for a directed verdict in favor ot 
appellee. Judgment was entered accordingly, and this appeal followed. 

[1, 2] We think the court erred in so doing. The trial court should not 
direct a verdict, thereby taking the case from the jury, unless there is no sub- 
stantial evidence to support a verdict in favor of the other party. Of course, in a 
case where a verdict has been. rendered which, in the opinion of the trial court, 
is against the preponderance of the evidence, it is the duty of the trial court 
to set it aside and grant a new trial on proper motion therefor; but the trial 
court is not authorized to take the case from the jury in the first instance, 1 
there is some substantial evidence to support a verdict against the party making 
the request or in favor of whom it is directed. In determining the question here, 
we view the evidence in the' light most favorable to the complaining party. 

[3-5] Viewing the evidence in this light, the facts are substantially as follows: 
Appellant is a woman of moderate education, not wnlettered or ignorant, but 
inexperienced in business mattets.°She lived ona small farm at Palatka, Ark. 
with her husband and five small children, aged from 11 to 2, until his -death. She 
made proof of death, but heard nothing from: appellee until June 29, 1927, when 
its agent, Mr. Dow, and Mr. Arnold came‘to. see her. She was not. well at the 
time. Dow told her the company. did not intend to. pay the policy, and that he 


€ policy 
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had brought the premium, about $29, and would pay that back, and wanted to take 
up the policy. She refused, to tal:e it. She asked to be permitted to go to town 
to consult with a friend, but was told that, if she refused to accept that, it was 
all she would get. He told her Mr. Harper had “lied” in his application, and that 
he had cancer of the rectum at that time, and the policy was null and void. She 
told him, if she could not collect the policy, she would lose her home, and_ that 
he talked to her so she broke down and cried; told her again the return of the 
premium was all he would pay. She refused the offer, expressed the desire to go 
to town to advise with friends, and finally he offered to pay her $100, which she 
fnally accepted and signed a release in the presence of Mr. Arnold. Other facts 
and circumstances appear, but we think it unnecessary to detail them. Appellant 
was fully corroborated by Mr. Arnold as to what Dow said and did. We think 
the effect of this evidence, when considered in connection with the fact that Dow’s 
attitude was dictatorial, domineering, and insulting, was sufficient to go to the jury 
on the legality of the settlement and the release executed pursuant thereto. More- 
over, he made false statements to her regarding the effect of the alleged false 
statements made by the insured in his application for insurance. The policy pro- 
vides that “all statements made by the insured shall, in the absence of fraud, be 
deemed representations and not warranties.” Dow made the statement to her that 
Mr. Harper had misrepresented the condition of his health and that this would 
avoid the policy. Such is not the law under the above provision of the policy. 
If the applicant states what he honestly believes to be true regarding his physical 
condition, the fact that it turns out to be not true does not avoid the policy, as it 
is a representation merely. Of course, if his statements are false and known to 
him to be false, and are made fraudulently, they have the same effect as war- 
ranties. Union Aid Life Ins. Co. v. Munford, 180 Ark. 1048, 24 S.W.(2d) 966. 
It is true that appellant testified that insured had some rectal trouble, piles he 
thought, but probably hemorrhoids, which later necessitated an operation from 
which he died, but she also testified that it was not considered serious by them, 
and that he worked every day, made a crop in 1926, and harvested it. The 
question will be then, Were his statements made in good faith, if untrue, or were 
they made knowing them to be false and for the purpose of defrauding appellee? 
See American Nat. Ins. Co. v. Chavey (Ark.) 50 S.W.(2d) 245. But the question 
here is, Was the settlement conclusive of appellant’s rights as a matter of law 
under the evidence, or was it a question for the jury? We think the question one 
for the jury as to whether the release was procured by fraud or coercion. 


We think the court properly sustained the demurrer to the second count of 
the complaint. 


Reversed and remanded for new trial. 


SPRINGFIELD LIFE INS. CO. v. KING. No. 4—2613. 


Supreme Court of Arkansas. June 27, 1932. 
51 Southwestern Reporter (2d) 859. 


INSURANCE, 

Where answer pleaded settlement, and set out release and settlement check, 
purportedly signed by plaintiff, exclusion of check and release because insuffic- 
ently identified held reversible error, where plaintiff filed no affidavit before trial 
denying their genuineness (Crawford & Moses’ Dig. § 4114). 

Crawford & Moses’ Dig. § 4114, provides that, where a writing pur- 
porting to have been executed by one of the parties is referred to in, and 
filed with, a pleading, it may be read as genuine against such party, unless 
he denies its genuineness by affidavit before the trial is begun. 

(For other cases, see Insurance, Dec. Dig. § 579:) 


Appeal from Circuit Court, Lee County; W. D. Davenport, Judge. 


Suit by Lettie King against the Springfield Life Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. 


Reversed and remanded for a new trial. 


Duty & Duty, of Rogers, and Daggett & Daggett and John L. Daggett, all of 
Marianna, for appellant. 


Smith & Fitzsimmons, of -Marianna, for appellee. 
Humpureys, J. 
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This is an appeal from a judgment against, appellant rendered in the circuit 
court of Lee county on a life insurance policy for $124.40, 12 per cent. statutory 
penalty, and $50 attorney’s fee. Y 

One of the defenses interposed to the alleged cause of action was that, after 
the death of the insured, appellant made a settlement with the beneficiary in the 
policy, appellee herein, and obtained a release from all liability under the policy 
for a valuable consideration. A copy of the alleged check delivered to appellee 
in settlement of her claim was set out in the answer. The alleged receipt or 
release was likewise set out in the answer. 

Upon the trial of the cause, appellant offered to introduce the check and 
release, but was denied the privilege of doing so upon the ground that same was 
not sufficiently identified. This constituted reversible error, because it was un- 
necessary to identify either in order to introduce them under the statutory rule 
of evidence provided by section 4114 of Crawford & Moses’ Digest as construed 
in the case of Harrell v. Southwest Mortgage Co., 180 Ark. 620, 22 S.W.(2d) 
167. The section referred to is as follows: “Where a writing purporting to have 
been executed by one of the parties is referred to in and filed with a pleading, it 
may be read as genuine against such party, unless he denies its genuineness by 
affidavit before the trial is begun.” 

As no affidavit was filed by appellee before the trial began denying the genuine- 
ness of the check and release, the court should have allowed appellant to intro- 
duce and read them to the jury without further identification. 

On account of the error indicated, the judgment is reversed, and the cause is 
remanded for a new trial. 


NATIONAL LIFE & ACCIDENT INS. CO. v. SUMLAR. No. 4—2608. 


Supreme Court of Arkansas. June 27, 1932. 
57 Southwestern Reporter (2d) 866. 
1. INSURANCE. 
Insured’s sound health when policy was issued held for jury on conflicting 
testimony as to whether he had heart trouble. 


(For other cases, see Insurance, Dec. Dig. § 668[7].) 
2. INSURANCE. 
Evidence held to warrant verdict against insurer on issue whether negative 
answer to question whether insured had heart disease was made in bad faith. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from Circuit Court, Bradley County; Patrick Henry, Judge. 

Action by Lizzie Sumlar against the National Life & Accident Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Duval L. Purkins, of Warren, and Leffel Gentry, of Hope, for appellant. 

Carroll C. Hollensworth, of Warren, for appellee. 

Hart, C. J. 

The National Life & Accident Insurance Company has appealed from 4 
judgment in favor of Lizzie Sumlar upon a life insurance policy for $282. 

The principal assignment of error is that the evidence is not legally sufficient 
to sustain the verdict. On May 19, 1930, appellant issued a life insurance policy 
to Buck Sumlar in which his wife, Lizzie Sumlar, was the beneficiary. The 
application for the policy was made on April 29, 1930. Among the questions 
asked was the following: 

“23. Have you ever had heart disease, asthma, tuberculosis, cancer, ulcers, 
diabetes, fits, hernia, kidney disease, lumbago, syphilis, paralysis, rheumatism, 
sciatica, vertigo, or any illness or disorder of the brain, lungs, spine or nervous 
system, or any disease not common to both sexes; or suffered the total or 
partial loss of a hand, foot, eye, or the use thereof? If yes, give particulars. 
“Answer: No.” ; 

The policy was. issued without physical examination and _ contains the 
following: s 

“No obligation is assumed by the Company prior to the date hereof, or unless 
on said date the insured is alive and in sound health. Should the proposed 
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insured not be alive or not be‘ in ‘sound health’on the date hereof, any amount 
paid to the Company as premiums hereon, shall be returned.” 

The policy was in force at the time the insured died on May 3, 1931. 2 

The'defense to the suit was that the insured had heart trouble at the date of 
the issuance of the policy and died of arterio-sclerosis. The application contained 
a question waiving the privilege of an attending physician from disclosing in 
the courts information which he acquired while attending the’ applicant. To 
maintain its defense the agents of the company testified that they. asked’ Buck 
Sumlar question 23, and he answered, “No.” F 

Dr. M. T. Crow was a witness for appellant. According to his testimoy, he 
had lived in Bradley county about twenty-five years, practicing medicine there. 
He knew Buck Sumlar first in the winter of 1925 when he was a company doctor 
for the Southern Lumber Company, and Sumlar worked for it! Sumlar quit the 
employment of the lumber company because'he got dizzy-headed, and it was dan- 
gerous for him to be around machinery. Witness was one of the physitians who 
made proof of death of the insured to the insurance company. He pronounced the 
cause of the insured’s death as high blood pressure and arterio-sclerosis, which 
is a disease of the heart and arteries. The only time the physician ever treated 
the witness consecutively was from the lst of September to the 30th of October, 
1920, when he treated him for heart trouble. He only treated the insured for a 
short time in February, 1930, and thought he had heart trouble then. The disease 
thickens and closes the walls of the arteries and produces shortness of breath, 
headaches, and dizzy spells. There is usuaily nothing in the physical appearance 
of the person to indicate that he has that disease. Witness did not consider the 
insured to be in good health at the date the policy was issued on May 19, 1930. 
The testimony of the physician was corroborated by that of a dentist who had an 
office with him and who heard the doctor talking to the insured. The dentist also 
treated the teeth of the insured; and from his own professional knowledge, 
thought he had heart trouble. 

Agnes Sumlar, the mother of the insured, was a witness for appellee. She 
saw her son every day for the first three or four months in 1930, and he seemed 
to enjoy good health. She saw him working and never heard of him having heart 
trouble. The doctors told him that his heart was sound. 

Bell Burns, a sister of the insured, testified that she saw him nearly every 
day fering the first part of 1930, and never heard him complain of having heart 
trouble. 

Mrs. Sumlar, the wife of. the insured, testified that his health was good 
during the first part of 1930,.and that she never heard him complain of having 
heart trouble. He was apparently in sound health. 

[1] When the testimony is viewed in the light most favorable to appellee, we 
) not think that the uncontradicted evidence shows that the insured was not in 
sound health when the policy was issued to him. It is true that a physician and 
dentist who treated him gave that as their opinion, and also detailed the facts 
upon which they formed the opinion, but it cannot be said that the evidence for 
the appellee does not contradict their evidence. The mother, sister, and wife of 
the insured, who were with him constantly up to the time the policy was issued 
to him in 1930, testified that he was in apparent good health, and never complained 
ff having heart trouble..He was working, and the mother testified without objec- 
tin that the doctors who examinéd him ‘said that his heart was sound. 

(2] It will be noted that question 23 has numerous other diseases mentioned. 
When all the circumstances are considered, it cannot be said that the insured 
answered “No” to the question in.bad faith. The form of the question necessarily 
calls for an opinion; and the instired, who was an uneducated negro, might well 
have thought that he was iti good ‘héalth at the time. He was working; and two 
of the agents of the insurance company, one of whom was its superintendent, 
Were present when he answered the question, and did not see anything in his 
appedrance to indicate thdt he was' ‘hot th sound health. He fived for about a year 


4 
ac 


after this. Hence, we are of the opinion that the evidence was legally sufficient to 
Warrant’ the verdict agaitist the’ insurarcé company. Modern Woodmen of America 
: eae 173 Ark, 921, 293 S. W. 1045; American National Ins. Co. v:' Chavey 
ATK. 


( 30 S.W.(2d)’ 245; ''Hatper v-!‘Barikers’ Reserve Life’ Co. (Ark.) 51 
SW:(2d) 526. ss im OY 
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The court correctly instructed the jury according to the principles of law 
announced in the cases above cited, and it follows that the judgment must be 
affirmed. 


METROPOLITAN LIFE INS. CO. v. LEWIS et al. No. 4344. 
Court of Appeal of Louisiana. Second Circuit. June 29, 1932. 
142 Southern Reporter 721. 
1. INSURANCE. 


Group insurance policy held controlling respecting manner of changing bene- 
ficiary. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

2. INSURANCE. 

Beneficiary’s rights under group policy became vested at insured employee's 
death, and were unaffected by insurer’s granting insured’s application for change 
of beneficiary; application not being received until after insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

3. INSURANCE. 

Provision of policy regulating changes of beneficiary could be waived by 
insurer before insured’s death but not thereafter. : 

Provision of policy regarding change of beneficiary are part of con- 
tract and binding on insured and insurer. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

4. INSURANCE. 

Where policy specifically prescribes manner of changing beneficiary, intended 
change is legally ineffectual unless intent of policy be complied with, or waived 
by insured before insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

5. INSURANCE. | 

Wife who, being beneficiary under group policy, requested employer tem- 
porarily to refrain from forwarding husband’s application for change of bene- 
ficiary, delaying insurer’s receipt thereof until after husband’s death held not 
estopped from claiming insurance. 

(For other cases, see Insurance, Dec. Dig. § 587.) 


eee from First Judicial District Court, Parish of Caddo; E. P. Mills, 
Judge. 

Suit by the Metropolitan Life Insurance Company against Emma Lewis, Lula 
Samuels, and another. Judgment for the first named defendant, and the other two 
defendants appeal. 

Affirmed. 

Robert L. Garrett, of Shreveport, for appellants. 

Jackson & Smith, of Shreveport, for plaintiff. 

Reynolds, Hamiter & Hendrick, of Shreveport, for appellee. 

Drew, J. 


The Metropolitan Life Insurance Company, under provision of Act No. 123 
of 1922, deposited in court $2,000, the proceeds of insurance on the life of 
Granville Lewis, whose correct name is admitted to be Granville Lewis Days, a 
negro employee of the Kansas City Southern Railway Company, who died June 
28, 1931. The defendants are Emma Lewis Days, widow and original beneficiary, 
and Nora Lee Days and Lula Samuels, aunts of the insured, whom he attempted 
to make beneficiaries in place of his wife, Emma Lewis Days, just prior to his 
death. The question before the court is the legality of the attempted change. 

The lower court held that the attempted change of beneficiary did not have 
the effect of a change of beneficiary, and that the beneficiary, Emma Lewis Days, 
was the legal beneficiary and entitled to the fund deposited in court, less the costs 
of court. ; 

Over the material facts necessary to a decision in the case, there is little or 
no dispute. There is much dispute over other facts which we consider unnecessary 
and irrelevant to the issues. The relevant facts are correctly stated by the lower 
court in a well-prepared opinion, and are, in substance, as follows: 
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The policies in the case represent group insurance taken out through de- 
ceased’s employer, Kansas City Southern Railway Company; the premiums being 
paid by pay roll deductions. On June 8, 1931, the insured went to the office of the 
railway company with the purpose of changing the beneficiary under the policies. 
He executed two instruments, one a request for the issuance of new certificates, 
in which the averment that the original had been lost or mislaid is lined out, the 
other a change of beneficiary in the regular form, from Emma Lewis Days to 
Nora Lee Days and Lula Samuels. Two or three hours afterwards Emma Lewis 
Days appeared at the railway office and requested the agent hold up sending in 
the application for change until she could see her husband. The applications were 
accordingly held up for two days, then forwarded to the superintendent of the 
railway company in Kansas City, on June 10. 

At the time of the attempted change of beneficiaries the original certificates 
on the policies were in the possession of Emma Lewis Days, in which she was 
named beneficiary. The request for change of beneficiary was not received at the 
home office of the insurer until June 29, 1931, one day after the death of the 
insured. The applications were in proper form, and the change of beneficiary was 
indorsed on the records of the insurance company. The only remaining formality 
was the indorsement of the change of beneficiary on the certificates, which could 
not be accomplished, because insured stated that they were not in his possession. 
The company waived this indorsement and accepted the change of beneficiary on 
June 29, 1931. Emma Lewis Days was not notified of the action by the company. 

In the letter from the railway company to the insurance company transmitting 
the request for change of beneficiary is a statement that the original certificates 
were not lost, but were in the possession of the wife, who was opposing the 
change. The company therefore had full notice of the facts at the time the change 
was accepted by it. No duplicate certificates were issued. The application for 
change of beneficiary and: for new certificates was mailed by the Shreveport office 
of the railway company on June 10, 1931, and received by the officer in charge 
of group insurance of the railway company at Kansas City on June 11, 1931, 
where it remained until June 24 or 25, during which time the railway company 
was making an investigation, possibly due to the fact that the certificates did not 
accompany the application, or that in the application for new certificates the aver- 
ment that the original certificate had been lost or mislaid was lined out. Having 
become satisfied with the investigation that the appellee had the certificates and 
would not surrender them, it forwarded the application to the insurer, where they 
arrived the day after the death of the insured. 

The sole and only question for decision is: Did the insured, in filling out and 
executing the necessary documents, one of which was an application for issuance 
4 duplicate certificates, and the other a request for a change of beneficiary from 
Emma Lewis Days to Nora Lee Days and Lula Samuels in the form required by 
the insurer, which were mailed by insured’s agent to the insurer prior to his death, 
but were not received by the insurer until after insured’s death, constitute a 
change of beneficiary? 

[1] The group insurance policy, in which the insurer bound itself to pay the 
beneficiary, on death of the insured, contains the following clause: “Change of 
Beneficiary—Any employee, while insured hereunder, may from time to time 
change the beneficiary by filing a written notice thereof at the Home Office of the 
Company, accompanied by the certificate indicating the insurance hereunder on 
such employee. Such change shall take effect upon endorsement thereof by the 
Company on such certificate, and not before.” 


The certificates issued to the insured under the group policy read in the 
beginning as follows: “This is to certify that under and subject to the terms and 
conditions of the group policy No. 1856G, Granville Lewis, an employee of the 
Kansas City Southern Railway Company, is hereby insured. * * *” ; 

After providing for payment to the beneficiary if death occurs, and naming 
her, n following clause appears: “The right to change the beneficiary is re- 
serve ” 


The group policy is the contract which controls as to the manner of changing 
the beneficiary. The certificate is for the purpose of indicating that this particular 
employee is covered by the group policy and to name the beneficiary thereunder. 


€ insurer is not interested in the outcome of this litigation. It has de- 
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posited the face value of the policy in the cout; and called upon: the different 
litigants to prove their respective’ aims. Nora’ Lee Days and Lula Samuels con- 
tend that the insured had done all within his power to perfect the change of 
beneficiary from his wife, Emma Lewis Days, to them, that the only remaining 
act to accomplish this change was a purely ministerial act by the insurer, and that 
the court should give effect to the intention of the insured by holding that the 
chenze of beneficiary has been accomplished where the insured had done all he 
could to accomplish the change. They cite in support of this contention 37 
Corpus Juris, 584 and 585, § 350; 14 R. C. L. § 556; Joyce on Insurance, vol, 
2, p. 1709, § 751; Kimbal v: National Life & Acc. Ins. Co., 8 La. App. 228: 
McDonald vy. McDonald, 212 Ala. 137, 102 So. 38, 36 A. L. R. 761; Chatham 
Phenix Nat. Bank & Trust Co. v. Travelers’ Ins. Co. 232 App. Div. 598; 251 
N. Y. S. 43; Rothstone-v. Norton, 256 N. Y. 601, 177°N. E. 157; and numerous 
other cases from other jurisdictions. 


In Kimbal v. National Life & Accident Insurance Company, decided by the 
Orleans’ Court of Appeal, the provision’ of the policy in regard to change of 
beneficiary was not proven, and for that reason the court held that the decision 
in New York Life Ins. Co. v. Murtagh, 137 La. 760, 69 So. 165, was not ap- 
plicable. For the same reason the decision in the Kimbal Case is not applicable 
here, as the provision of the policy in this case regarding change of beneficiary 
is proved and is the same as was in the Murtagh Case. There are further dis- 
tinctions made in the Kimbal Case which are unnecessary to discuss here. 

{2, 3] Appellants rely to some extent on the case of Causey v. State Life 
Ins. Co., 17 La. App. 545, 135 So. 747, decided by this court. The case in many 
respects is not parallel to the case before us now. This court held in the Causey 
Case that the provision in the policy that the change of beneficiary was not ef- 
fective until the change was.indorsed on the policy was for the benefit of the 
insurer, and could be waived by’ thé insurer. The change of beneficiary in that 
case was made and indorsed on the application prior to the death of the insured, 
and this court held the acts of the insurer constituted a waiver. In the case at 
bar the application did not reach the office of the insurer until after the death of 
the insured. The insurer did not have any knowledge of the intention of the in- 
sured to change the beneficiary until after the death of the insured, and after 
the originally named beneficiary’s rights in said policy had’ become vested. The 
original beneficiary had no vested rights in the policy until the death of the 
insured, but certainly at that time her rights’ becamé vested rights. The rights of 
the beneficiary were fixed at the death of the insured, and’could not be affected 
by any subsequent acts of the insurancé company. Néw York Life Ins. Co. v. 
Murtagh, cited supra. The provision of’ the policy fixing the manner in which the 
beneficiary could be changed could have been waived by the insurer before the 
death of the insured, but not after his death. The weight of authority in this 
state and in other jurisdictions is that the provisions of the policy regarding 
change of beneficiary are a part of the’ contraet and binding upon insured and 
insurer, and that the insurer has a legal right to have proof of the inability of 
the insured to deliver the policy for the. purpose of indorsement of change ot 
beneficiary if it so desires before agreeing to the change of beneficiary. It like- 
wise has the right to waive the delivery. of the policy for the indorsement. In 
this case the insurer did not insist on the certificates being produced, for the 
reason it had information that the certificates, which in. this case took the place 
of the policy, were in. the possession of the originally named beneficiary: who, they 
assumed, would not surrender the certificates. The waiver was, however, made 
after the-death of the insured and after ‘the rights of the original beneficiary had 
become vésted. The acts of the insurer in’ this case weré not simply ‘ministerial, 
but were acts, the performance of which’ were if its ‘discretion. It could have 
demanded proof of the insured’s inability to produce the certificates before making 
the waiver. ‘ f oe 

[4] There is a wide distinctiéi“ between the ‘case at bat and one where ~ 
policy reserves the right to the insured to change the beneficiary “oe 
specifically defining how that change’ “. be ‘made.’ The rule’ in’ this state, . 
we think the weight of authority in alf6ther jurisdictions,’ is >that, ees ar 
policy specifically sets ‘out -how the change of beneficiary maybe’ made, no o 
effect can be given to the intended change ‘unless thé intent’ of the policy ‘as’ 
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out therein shall be complied with, or waived, by insurer, prior to the death of 
the insured, by express waiver or by acts. amounting to waiver. This ruling is 
not in conflict with the decision relied upon by appellants, viz. McDonald v. 
McDonald, cited supra. Appellants further contend that appellee, by her acts, 
prevented the application for change from reaching the home office of the insurer 
prior to the death of her husband, and that because of her acts she is estopped 
to claim the funds as beneficiary under the policy. : . 

[5] The appellee, upon learning of the insured’s intention to apply for a 
change of beneficiary, visited the office of the Kansas City Southern Railway 
Company and conversed with the employee of said railway company who _ had 
charge of such matters. She requested that he not send in the application for a 
few days until she could see and talk with her husband, which request was 
granted. The application was held from June 8 to June 10, when it was for- 
warded to the Kansas City Southern Railway Company’s head office in Kansas 
City, where it remained until June 24 or 25th, at which time it was forwarded 
to the insurer. We find nothing unusual in the request of the appellant. There 
was no fraud perpetrated by her. She was the legal wife of the insured, and the 
funds used to pay the premiums on the policy were community funds. She knew 
her husband’s condition and that his term of life was short, and it was natural 
that she did not wish to be displaced as beneficiary. We have been cited to no 
authority that would justify us in holding that her acts have estopped her from 
claiming the proceeds of the insurance policy as beneficiary, and we have found 
none. 

(6, 7] The lower court found that the charge that appellee stole the cer- 
tificates from her husband was not proved. We agree with his finding on this 
fact. Appellee complains of the judgment of the lower court in that it fixed the 
costs to be paid out of the fund deposited in court by the insurer. During the 
trial of the case it was agreed that the costs accruing would be paid out of the 
funds in court. We think the agreement-was sufficient to justify the lower court 
in ordering the entire costs to be paid from the fund, and we will not disturb that 
part of the judgment. The appellee also prays for damages for frivolous appeal. 
There is no merit in this prayer. 

It is therefore ordered, adjudged, and decreed that the judgment of the lower 
court be affirmed, with costs. 


WILMER v. MOST WORSHIPFUL ST. JOHN’S GRAND. LODGE, A. F. 
AND A. M..FOR STATE OF LOUISIANA. No. 14138. 
Court of Appeal of Louisiana. Orleans. June 27, 1932. 
142 Southern Reporter 858. 
1. INSURANCE. 


Where deceased was in good standing with local lodge at death, grand lodge 
cannot be heard to say that policy was suspended, where members of local lodge 
were not suspended before member’s death. 

(For other cases, see Insurance, Dec. Dig. § 753[2].) 

3. INSURANCE. 
_ Penalty was improperly awarded where lodge, in good faith, denied claim for 
insurance, believing insured was not in good standing (Act No. 17 of 1920). 

(For other cases, see Insurance, Dec. Dig. § 800.) 

Appeal from Civil District Court, Parish of Orleans; Walter L. Gleason, 
Judge. 

Action by Mrs.. Leontine Wilmer, widow of Thomas E. Johnson, against the 
Most Worshipful St. John’s Grand Lodge, Ancient, Free and Accepted Masons 
tor the State of Louisiana. From a judgment for plaintiff, defendant appeals. 

Judgment amended, and, as. amended, affirmed. 

Lester Pailet, of New Orleans, for appellant. 

Charles J. Mundy, of New Orleans,, for appellee. 

Janvirr, J. 

Plaintiff was named beneficiary in a policy of fraternal life insurance issued 
onthe. life of her husband by defendant. ‘ ; 

Defendant denies liability. under. the, policy alleging that, at the time of his 
decease, plaintiff’s husband was not. in good financial standing. 
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Deceased was a member of Wisdom Lodge No. 14, which is a subordinate of 
defendant. 

At the time this suit was filed, deceased had been dead about nine years, and 
the record shows that no claim for the proceeds of the policy had, during that 
time, ever reached defendant, although a burial claim in the sum of $75 had been 
promptly made and, as promptly, paid by defendant. 

{1] The record shows that shortly after the death of deceased the subordinate 
lodge, of which he was a member, failed to pay to the defendant Grand Lodge the 
amounts which were due and that, as a result, all of the members of the subor- 
dinate lodge were “dropped” by the Grand Lodge. However, there is no evidence 
to the effect that the members of the subordinate lodge were not in good standing 
with that lodge, and the only evidence to the effect that the subordinate lodge was 
not in good standing with the Grand Lodge is found in one entry on the books of 
the Grand Lodge. Except for this evidence, the entire record shows that the de- 
ceased was in good standing with the subordinate lodge. Even the secretary of 
the Grand Lodge testified that he could make no statement as to the records of 
the subordinate lodge. There is therefore no contradiction of plaintiff’s evidence 
to the effect that the deceased was in good standing with his own lodge at the 
time of his death, and it is well settled that in such case, unless the local lodge 
and its members are suspended by the Grand Lodge prior to the death of the 
member, whose death brings the claim into existence, the Grand Lodge cannot 
be heard to say that the policy is suspended. 

In Smith v. Most Worshipful St. John’s Grand Lodge, etc., 17 La. App. 536, 
135 So. 675, the court said: 

“The money to cover the January dues was in the hands of the proper officer 
of the local lodge long before same was due, and if it was not forwarded to the 
Grand Lodge, it was through no fault of the deceased. This court has repeatedly 
held that when a member of a lodge pays his dues to the proper officer of a local 
lodge on or before the due date, in accordance with the rules and regulations of 
the said lodge, he has complied with his duty and is in good standing, regardless 
of the action of the said officer in not forwarding the money to the Grand Lodge, 
the officer receiving the money being the agent of the Grand Lodge and not of the 
member paying it.” 

See, also, Jones v. Grand Lodge of Tabernacles of the General Grand Inde- 
pendent Order, etc., 18 La. App. 63, 137 So. 629; Emanuel v. General Grand Inde- 
pendent Order, etc., 16 La. App. 186, 133 So. 506. 

[2] Nor can we agree with defendant that the claim is barred by the pre- 
scription of three years, since such a claim is based on a written contract. 

In the syllabus of Gilmore v. Logan, 30 La. Ann. 1276, we find: 


“When one obligates himself in writing to pay a certain sum on the happening 
of a certain event, the obligation is only prescribed in ten years.” 


[3] The penalty provided by Act No. 17 of 1920, should not have been award- 
ed since there were sufficient reasons for defendant’s denial of liability to justify 
the belief that that denial was made in good faith. The records of defendant 
showed that the deceased was not in good standing, and, although those records 
cannot be permitted to defeat the claim itself, they are sufficient to show good 
faith on defendant’s part, and certainly plaintiff’s failure for nine years to pre- 
sent her claim was a circumstance which could justly cause defendant to look 
upon the claim with suspicion. 


[4] Since the judgment must be amended by the disallowance of the penalty 
provided by the act of 1920, it necessarily follows that the award asked for the 
taking of a frivolous appeal cannot be granted. 


It is therefore ordered, adjudged, and decreed that the judgment appealed 
from be, and it is, amended so as to read as follows: 


“It is ordered, adjudged and decreed that there be judgment in favor of ort 
tiff, Mrs. Leontine Wilmer, Widow of Thomas E. Johnson, and against ee 
ant, The Most Worshipful St. John’s Grand Lodge, Ancient, Free and Accept - 
Masons for the State of Louisiana, in the full sum of $500.00 with legal interes 
thereon from judicial demand until paid and for all. costs.of these proceedings. 

As thus amended, the judgment is affirmed. 

Amended and affirmed. 





Gooch v. Metropolitan Life Ins. Co. 


GOOCH v. METROPOLITAN LIFE INS. CO. No. 17492. 
Kansas City Court of Appeals. Missouri. May 2, 1932. 
49 Southwestern Reporter (2d) 679. 
1, INSURANCE. 

Under term insurance option on lapse of policy for nonpayment of premium, 
beneficiary was not entitled to extended insurance for face of policy, but only to 
face value reduced in such proportion as loan to insured bore to cash value of 
policy. 

"Extended term insurance option in policy gave insured right “to have 

the term insurance continued for its original amount as term insurance 

in whole number of months from due date of premium in default, with- 

out participation and without the right to loan,” and further provided 

that if there was any indebtedness against the policy, such indebtedness 

should be deducted from the cash value, and thus reduce the amount 
which was to be continued as term insurance. 


(For other cases, see Insurance, Dec. Dig. § 367[2].) 
2, INSURANCE. 

Policy provisions being neither ambiguous nor inconsistent, appellate court 
‘annot construe policy but must apply its terms. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

Appeal from Circuit Court, Buchanan County; L. A. Vories, Judge. 

“Not to be officially published.” E 

Action by Estelle Gooch against the Metropolitan Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. 

Cause certified and transferred to the Supreme Court. 

Landis & Landis, of St. Joseph, for appellant. 

Roy Lindsay, of St. Joseph, for respondent. 

BLAND, J. 


This is an action on a life insurance policy in the sum of $1,000.00. The case 
was tried before the court, resulting in a judgment in favor of plaintiff in the 
sum of $876.43. This sum is equivalent to the face of the policy less an amount 
of a loan, in the sum of $224.57, which had been made to the insured upon the 
same, with interest. 

The facts show that on September 13th, 1917, defendant issued a policy of 
insurance on the life of one Eugene Gooch in the sum of $1,000.00, payable to 
plaigtiff as the beneficiary. The premium was $15.95 to be paid semi-annually, on 
March 13th and September 13th of each year. The premiums were paid for 
twelve years, but the one due at the beginning of the thirteenth year, or on Sep- 
tember 13th, 1929, was not paid. Insured died on December 8th, 1929. The policy 
is what is known as a “Twenty Year Payment” and provided that, in consider- 
ation of the payment of the premium until twenty full years’ premiums were 
paid, or until the prior death of the insured, the beneficiary was to receive $1,- 
(00.00, less any indebtedness upon the policy due the defendant and any unpaid 
portion of the premium for the current policy year. It also provided that, at any 
time after three full years’ premiums had been paid, the company upon the sole 
‘ecurity of the policy, which should be assigned to it, would loan up to the limit 
secured by the cash surrender value of the policy as increased by the value of 
any paid-up additions, the loan to bear interest at the rate of 6% per annum. 

The policy further provided that, upon the failure to pay any premium or any 
part thereof when due, the policy, except as otherwise provided therein, should 
immediately lapse; that if the lapsing occurred after three full years’ premiums 

ad been paid, and there was no indebtedness upon the policy, the owner thereof, 
ipon request of the company, would be entitled to the following options: 

“First—A cash surrender value. * * * 


‘Second—To have the insurance continued for a reduced amount of non-par- 


‘cipating paid-up insurance (including any existing additions to the credit of 
€ policy), payable at the same time and under the same conditions as this Policy. 
Such paid-up insurance shall have an increasing .cash surrender value equal to 
the full reserve at the date of surrender, or a loan value up to the limit of the 
sh surrender value. Interest on loan under such paid-up insurance shall be 
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payable annually in advance to the'end of: the policy year at the rate of six per 
centum per annum. te 

“Third—To have the insurance continued for its original amount as term in- 
surance in whole number of months from due date of premium in default, with- 
out participation and without the right to loan, but with a cash surrender valye 
decreasing each year and ceasing entirely upon the expiry of the extension term, 
which value shall be the full reserve in even dollars for each one thousand dollars 
of insurance at the date of surrender. . 

“If the owner shall, not within three months from the due date of premium 
in default, surrender this policy to the company at its Home Office for a cash 
surrender value or for endorsement for paid-up insurance or term insurance as 
provided in the above options, the policy shall be continued for a reduced amount 
of paid-up insurance as provided in the second option. 

“The values of these options are mathematical equivalents, and have been cal- 
culated on the basis of the Metropolitan Intermediate Table of Mortality, as 
adopted ‘by the Insurance Department of the State of New York for computing 
reserves hereunder, with interest at three and one-half per centum per annum 
(omitting fractions of a dollar per thousand of insurance) less a surrender charge 
not exceeding in any case two and one-half per centum of the face of the policy; 
except that after the time for which premiums are payable as stated on the first 
page hereof, no surrender charge has been made. These values as computed pro- 
duce the results set forth in the table herein at the end of the respective years. 
Values for other years (after the twentieth) will be computed upon the same basis 
for the entire reserve in even dollars for each one thousand dollars of insurance, 
and for even months in the event of election of term insurance, and will be fur- 
nished upon request of the insured. 

“Any indebtedness to the company under this policy will be deducted from the 
cash value; and such indebtedness will also reduce the amount of paid-up insur- 
ance or the amount continued as term insurance in such proportion as the in- 
debtedness bears to the cash value at due date of premium in default. 

“The reserve for which funds are to be held upon this policy shall be com- 
puted upon the Metropolitan Intermediate Mortality Table (as adopted by the 
Insurance Department of the State of New York), with interest at three and one- 
half per centum per annum.” 

The table of guaranteed loan values and surrender options (surrender charge 
having been deducted) shows that, at the end of twelve years, the policy had a 
cash or loan value of $248.00, or a paid-up value of $558.00, or the right of non- 
participating term insurance for twenty-two years and one month. 

Upon the failure of the insured to pay the premium due on September 13th, 
1929, the policy lapsed and was cancelled by the insurance company. When de- 
fault in the payment of the premium occurred, the indebtedness on the policy to- 
taled the sum of $224.57. There was a dividend of $6.22 declared on September 
13th, 1929, which amount was credited to the insured. The company, under the 
provisions of the policy, applied this last-mentioned sum to the purchase of a 
paid-up addition to the sum insured. The indebtedness in the sum of $224.57, sub- 
tracted from the reserve value of $248.00, provided for in the policy, left the sum 
of $23.43, which, plus the dividend of $6.22, made a credit of $29.65. : 

The rights given under the terms of the policy are more favorable to the in- 
sured than those provided by section 5741, Rev. St. 1929, and there is no con- 
tention on either side that the provisions of our statute should be applied. 

It is admitted that the insured was in default and, having died within three 
months from the date the premium was due, the beneficiary was entitled to take 
advantage of any of the three options provided in the policy that insured could 
have elected to take had he lived. It appears that the third option is the most 
beneficial to plaintiff and it is under the provisions of this option that she claims 
that she is entitled to the judgment rendered by the court, which was the face 
of the policy ($1,000.00) less the amount of the loan, plus interest. 

[1] It is defendant’s contention that plaintiff is entitled to recover the sum 
of $118.26 only. This amount is arrived at by taking the equity in the policy, oF 
the sum of $29.65, which amount, it is contended is available to purchase term 
or extended insurance. It is claimed that, under the provisions of the policy, the 
insured is not entitled to extended insurance for the face of the policy, but 's 
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only entitled to such insuranee! reduced .in amount in such proportion as the in- 
debtedness bears to the cash value ($248.00 plus $6.22 or $254.22). In other 
words defendant says, “reduced in the proportion of 


$224.57 
$254.22, 


“It is necessary at this time to consider the operation of the dividend. The 
insured, under the policy, was entitled to have it applied to purchasing paid-up 
insurance. Using $6.22 as a single premium to purchase paid-up insurance, we 
find that it will buy $14.00 of paid-up insurance and therefore the face of the 
policy is now $1 014.00. (This calculation is of benefit to the insured because 
$1, 014.00 reduced will be more than $1,000.00 reduced). 

“The $6.22 also benefits the insured by increasing the term for which insur- 
ance will be extended. The policy provides.in the table above referred to, that 
term insurance at the end of the twelfth year should be continued for twenty-two 
years and one month. That time is increased by the use of the dividend to 
twenty-two years, one hundred nineteen days. (By reason of the early death of 
the insured, this provision neither benefited nor injured the respondent, one way 
or the other). 


“Returning now to the proportion used in reducing the amount continued as 


term insurance, and using for the calculation the new face of the policy, we have 
the following equation: 


$224.57 
——— X $1,014.00 =$895.74 
$254.22 


“Now, reducing the new. face of the policy by the figure just obtained, we 
have the following equation : 


$1,014.00 —$895.74=$118.26 


“In other words, the face of the policy (as increased) has been reduced ‘in 
such proportion as the indebtedness bears to the cash value’ and this is the 
amount which, under the policy, the insured was entitled to have purchased by 
the reserve value of $29.65 for a period of twenty-two years, one hundred nineteen 


days.” 

The foregoing figures were testified to by defendant’s actuary and they are 
not assailed by the plaintiff but the latter claims that, under the provisions of 
the policy they are not applicable. In other words it is claimed that the policy is 
ambiguous, in that it provides: For the payment, at the death of the insured, of 
$1,000.00, less any indebtedness thereon and any unpaid portions of the premium 
lor the current year; that “the loan was (secured by) a gilt edge security” (the 
policy) and the provision of the policy providing that: “Any indebtedness to the 
C em under this Policy will be deducted from the cash value; and such in- 

‘btedness will also reduce the amount of paid up insurance. or the amount con- 

sed as term insurance in such proportion as the indebtedness bears to the cash 
value at due date of premium in default,” serves no purpose in protecting the 
oan; that “under the loan provision of this policy it is provided that the policy 
would be the sole security thereof, up to the limit secured by the cash surrender 
alte as increased by any paid-up addition. It is manifest that under the terms 

the policy the loan made to respondent is not in any sense a consideration for 
the inclusion of the paragraph in the policy under which appellant seeks to reduce 
the amount due respondent of $1,000.00 less the amount of the loan and interest 

té insured by a further mathematical equation to the nominal sum of $118.26. 
\ny such contention would necessarily involve a conflict between these two pro- 

‘ions of the policy’; that “the provision for the loan is not necessary to the 

‘erpretation of the option provision, it therefore becomes inconsistent with this 

Provision of the policy.” 

[2] We think there is no merit in plaintiff's contention and that defendant’s 
isistence must be sustained. There is. nothing inconsistent in the provisions of 
te policy, nor is it ambiguous and, under the circumstances, we are not permitted 
construe the policy, but to apply its terms. Mitchell v. Accident Co., 179. Mo. 
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App. 1, 161 S. W. 362. A fair reading of the policy discloses that it provides that 
a loan may be obtained up to the cash value of the policy upon the sole security 
of the policy and, if the insured pays his premiums regularly, the company will 
pay the beneficiary, upon the death of the insured, the face of the policy, less any 
indebtedness. If the premiums are not paid the policy will not be maintained in 
force, but will immediately lapse. Upon its lapsing, if there be no indebtedness 
against the policy, there is available to the insured the option, among others, of 
continuing the original amount of the policy as term insurance. But if there is 
any indebtedness against the policy, the indebtedness shall be deducted from the 
the cash value and thus reduce the amount which is to be continued as term in- 
surance. A mere reading of option three shows that it contemplates that it is 
available in full only in case where there is a loan upon the policy, for the reason 
that it recites that if that option is exercised, there shall be no right to a loan, 
See Rustin v. Aétna Ins. Co., 98 Neb. 426, 153 N. W. 548; Mills v. National Life 
Ins. Co., 136 Tenn. 350, 189 S. W. 691; National Life Ins. Co. v. Kuykendoll, 206 
Ky. 261, 267 S. W. 140; Dwyer v. Metropolitan Life Ins. Co., 139 S. C. 377, 137 
S. E. 347. As was said in Rustin v. A<tna Ins. Co., supra, 98 Neb. 426, 153 N. W. 
548, loc. cit. 550: “If the policy holder withdraws the whole of the reserve in the 
form of cash surrender value, this ends his insurance; if he borrows and thus 
withdraws a portion, when he makes default in the payment of premium, the re- 
mainder is used to purchase extended insurance, or, as it is expressed in the 
policy, ‘the amount which shall be extended as temporary life insurance * * * will 
be reduced in the proportion which said indebtedness bears to the cash surrender 
value,’ which is the same thing. When, as in this case, nearly 90 per cent. of the 
reserve is taken out, then the amount of insurance must inevitably be reduced in 
the same proportion.” 

The judgment is reversed and the cause remanded with directions to the low- 
er court to render judgment in favor of plaintiff in the sum of $118.26. But, 
deeming our decision in conflict with that of the St. Louis Court of Appeals in 
the case of Knapp v. Life Ins. Co., 214 Mo. App. 151, 259 S. W. 862, this cause 
is certified and transferred to the Supreme Court. 

All concur. 


WATERS v. BANKERS’ LIFE ASS’N OF DES MOINES, IOWA. No. 17392. 
Kansas City Court of Appeals. Missouri. May 2, 1932. 
Rehearing Denied May 23, 1932. 
50 Southwestern Reporter (2d) 183. 
5. INSURANCE. os 

In action on certificate in mutual assessment life insurance association, 
whether assessment call in question was duly and timely paid held question tor 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

Appeal from Circuit Court, Jackson County; Ralph S. Latshaw, Judge. | 

Action by Anna Waters against the Bankers’ Life Association of Des Moines, 
Iowa. Judgment for the plaintiff, and the defendant appeals. 

Affirmed. ; 

R. B. Alberson and J. P. Lorentzen, both of Des Moines, Iowa, and McAllister. 
Humphrey, Pew & Broaddus, of Kansas City, for appellant. 

J. B. McGilvray and J. K: Owens, both of Kansas City, for respondent. 

TRIMBLE, P. J. 

This is an action on a policy or certificate of insurance for $2,000 issued by 
defendant upon the life of John: L. Waters. The policy was issued July 25, 1900, 
and plaintiff was, and is, the beneficiary therein. Insured died February 21, 1929. 
Proof of death was duly made, but the defendant declined to pay, and suit was 
brought on the policy April 26, 1929, resulting in a verdict for plaintiff in the 
sum of $1,923, plus interest at 6 per cent. of $144.22, making a total of $2,067, 
from March 10, 1930. The defendant has appealed. 

An agreed statement of facts was filed, and the trial rests largely upon that. 
The sole defense and reason offered for nonpayment of the policy 1s that an 
assessment levied April 1, 1927, known as call No. 176, was never paid: by insured, 
and that, under the by-laws, the policy or certificate lapsed, and all interest 0 
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insured or his beneficiary in the property of the: defendant, or in the policy of 
insurance, was forfeited. 

At the time the policy was issued, July 25, 1900, defendant was a mutual 
assessment life insurance association organized under the laws of Iowa and 
authorized to do business in Missouri. Later, to wit, on October 26, 1911, the 
association, in accordance with the laws of Iowa, changed its name from 
‘Bankers’ Life Association” to “Bankers’ Life Company,” and the latter is now 
its corporate name. Since October 26, 1911, it has been carrying on its insurance 
on the level premium legal reserve plan, and is now carrying on an assessment 
insurance only in so far as is necessary to carry out the terms of the contracts 
of the assessment certificates issued prior to the above-named date of said change, 
and this includes, of course, the policy sued on herein. At the time, therefore, 
of the issuance of said certificate, defendant was a mutual assessment life insur- 
ance association charging no level premiums, and, as to certificates of the nature 
of the one sued on, the payments for death losses thereunder have been, and still 
are, dependent upon assessments against persons holding similar contracts which 
are due and payable 30 days after notice of the assessment and call therefor have 
been received from defendant as to the amount and due date thereof. 

It is admitted that all assessments made on Waters’ certificate were paid in 
proper time for practically twenty-seven years or up to the assessment made by 
the company April 1, 1927, and known as call No. 176, which defendant contends 
was not paid. This contention as to the nonpayment of said call No. 176 plaintiff, 
in her pleading and also in her evidence, denies. 

It was further admitted that no call was made on Waters’ certificate after 
April 1, 1927; so that, if call No. 176 was paid, then there was due on the cer- 
tificate, at the death of insured on February 21, 1929, the sum of $1,923, with 
interest at 6 per cent. from March 19, 1929. Hence the only matter in controversy, 
under the evidence and the agreed facts, is as to whether or not call No. 176 for 
the quarter beginriing April 1, 1927, in the sum of $12.60, and payable on or 
before May 2, 1927, was mailed to insured, and, if so, whether or not same was 
paid. 

The jury having found a verdict for plaintiff, the only question left for this 
court to determine is whether there is any evidence to sustain that verdict, and, 
which is perhaps the same thing, whether the defendant’s evidence is such that 
it must be accepted as true, notwithstanding the jury’s verdict. 

Upon the commencement of the trial, plaintiff offered the certificate in evi- 
dence together with proof of the death of insured and the date such proof was 
made to defendant; she also established that she had demanded payment of the 
policy, that defendant refused to pay, that she was the beneficiary under the 
policy, and that it-was in the possession of insured when he died and that same 
was now in her possession. 

Thereupon plaintiff rested, and defendant offered a general demurrer to the 
evidence, which demurrer was overruled. 

Defendant then introduced the above-mentioned agreed statement of facts 
which showed, in addition to the other matters already stated, that the defendant 
ompany duly made an assessment, in the sum of $12.60, for the quarter begin- 
nng April 1, 1927, payable on or before May 2, 1927, the call for or notice of 
which was known as call No. 176; that a suit, entitled Bratt et al. v. Bankers’ 
Life Company, was brought in the Supreme Court of Iowa to test the legality 
it said assessment known as call No. 176 for the benefit of the plaintiffs therein 
and all other policyholders who were similarly affected and situated. During the 
pendency of said suit, the Iowa Supreme Court made an order therein on May 
6, 1927, stating that, because of said suit and the publicity given it, many assess- 
Prae members of the defendant may have, in good faith, failed to pay call No. 
% before the last day of grace, May 2, 1927, and that all such members should 
nave further opportunity to pay said call No. 176 before being lapsed for non- 
payment thereof. It was therefore ordered that, as to all members who had not 
paid said call, but who were otherwise in good standing, the date of such pay- 
ment should he extended 20 days, or to and including May 26, 1927, and all such 
members were permitted, if they desired, to pay said call with the same effect as 
if it had been paid on or before May 2, 1927; and that notice of the order should 
* given by mail to said assessment members; and, if it should be finally de- 
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termined that assessment No.,:176 and subsequent assessments are invalid, any 
policyholder who had failed to pay said alleged invalid assessment or assessments 
should have the right to be reinstated upon the payment, within a time to be 
fixed by the final decree, of any sums that might have been lawfully assessed 
against him. 

The agreed statement of facts also showed: 

That all provisions of said order were duly carried out by defendant. 

That defendant ssent by registered mail a copy of said order to each member 
who had not paid said call No. 176, and that one of the said notices was sent to 
John L. Waters, 3306 Moulton, Kansas City, Mo., being registered article No. 
464,401 and in due course of mail defendant received a return receipt card bearing 
registered article No. 464,401, which card was attached to said agreed statement 
of facts as Exhibit F 1. 

That the signatures “J. L. Waters—Anna Waters” were placed on said return 
card May 14, 1927. (Plaintiff, in her evidence in rebuttal, admitted that she re- 
ceived said article or letter and signed said card; that said article was a letter 
which she opened immediately and gave to her husband, but she did not remem- 
ber what was in that letter; she said she “received the letter, of course, because 
that is my signature to it but I can’t tell you what particular letter it was.”) 

The agreed statement of facts further showed: 

That assessment No. 176 and subsequent assessments were thereafter held to 
be valid by the Supreme Court of Iowa. 

That no notices of assessments or calls on said certificate No. 94909 were 
given or mailed to John L. Waters subsequent to the month of May, 1927, and 
that no calls or assessments were ever paid by John L. Waters on said certificate 
No. 94909 after May 26, 1927. 

The evidence offered by defendant to support its contentions as to the making 
and giving notice to said John L. Waters of said assessment or call No. 176 
and his claimed nonpayment thereof is contained in said agreed statement of 
facts, as follows: 

That if one F. E. Samuelson, 50 years of age, residing at 1247 York street, 
Des Moines, lowa, were present, he would testify: 

That for about 17 years, and including the months of March, April and May, 
1927, he was defendant’s department supervisor, and as such had charge of the 
accounts of the assessment members and the making and sending of notices to 
them and the posting of all payments made by them. That all assessments and 
notices thereof are known as calls. That call No. 176 was made and notices sent 
to the members in the latter part of March and prior to April 1, 1927. That each 
member’s account had been for many years prior to, and during the said months, 
and thereafter up to the present are, kept in what is known as a card system, a 
modern up-to-date system in use by many other life insurance companies; each 
member’s account is kept on a card, the amounts of the calls are entered on these 
cards and opposite the amount of the call on the same line the date payments 
are received or entered. This system determines what members are in good stand- 
ing. That insured John L. Waters, whose last address appears on defendant's 
records as 3306 Moulton, Kansas City, was a member of the Bankers’ Life Com- 
pany prior to April, 1927, as shown by his membership card, a part of defendant's 
card index system. He identified Exhibit J attached thereto as a true and correct 
copy of the membership card of John L. Waters on which his account was kept 
in connection with certificate No. 94909. ‘ 

(Said Exhibit J was a photostatic copy of an account in two parts; the frst 
being headed “Age 28. Certificate No. 94909, date issue Jul. 25, 1900. No. 94909, 
John I. Waters, c/o State Bank, Axtell, Kansas.” This was in print, but a line 
had been drawn through the address, and “3306 Moulton, Kansas City, Mo., had 
been written to the right of his name, and then a line had been drawn through 
this. Below this, in columns headed respectively, “Call,” “Funds, Amount, 
“Date paid,” “Amt paid,” and on the left half of said page, and “Call, Funds,” 
“Amount,” “Date paid,” “Amt paid,” on the right half thereof. This was, ’ 
stated, two divisions side by side showing the account during the time coveree 
The one on the left side of the exhibit contained calls which ran from No. 14 
to 156, both inclusive, on the left column, and calls from 157 to 166, both im- 
clusive, were on the right parallel division. 
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The calls varied in amount, ‘and the dates when they were paid are difficult 
) understand, no year being stated in that column of the left division, the 
column merely containing at the top of the figures “4128” which may mean “April 
1, 1928,” expressed in figures, but, if so, no line is drawn between the 4 and the 1 
i between the 1 and the 28. It can hardly mean this, because the same number 
4)28 appears in several ‘different places down the column, and also in the column 
in the right division showing call No. 157, which is, of course, of 'a far later 
date than the calls 147 and following. The dates given are carelessly entered. For 
instance, call No. 147 is shown as paid “Jan. 22,” no year stated. Call No. 148 
shows date paid as “March 29.” Call No. 149 has “July 8.” Call 151 shows date 
paid as “Jan. 4.” Call 152 has no date specified in “Date paid” column, but a 
check mark underneath which are the figures “4—8,” and in the column headed 
“Amt paid,” there is no amount stated, but the space is occupied by a check 
mark, Call 153 of $5.04 has in its “Date paid” column the figures “7—14” which 
may mean July 14 with the 1 crossed out, making it intended to be read “July 4’; 
and in the “Amt paid” column no amount is stated but only a check mark is 
given. No amounts paid are given with reference to Calls Nos. 154, 155, and 156, 
but merely check marks, and in the “Date paid” column the dates are stated 
respectively thus: “10—3,” “1—5,” and “3—28.” In the right hand parallel division 
with reference to calls Nos. 157 to 166, both inclusive, nothing but check marks 
appear in the “Amt paid” column, while in the “Date paid” column appear such 
cryptic figures as “7—5,” “10—3,” “1—30,” “4 —6,” “CD-—-167,” and immediately 
below it “2—28” and so on. The right-hand parallel. division was headed, “Age 
28, Certificate No. 94909, Date issue Jul. 25, 1906,” and to the right of this is 
“94909, John L. Waters, c/o State Bank, Axtell, Kansas,” address stricken out 
apparently with pencil, and the words “3306 Moulton, Kansas City, Mo.,” written 
to the left on it in pen and ink. The calls shown herein run from 167 to 177, 
both inclusive, and, while the amount of each call is stated in its line in varying 
sums up to call No. 176, there is nothing in the “Amt paid” column except check 
marks, while in the “Date paid” column appear the following: “C.B.—233,” and 
inderneath it “2—2” on the line for call 167 the amount of which is stated to be 
504. Call No. 163 for 3.92 has in its “Date paid” column “C.B.—233,” and im- 
mediately underneath it is “430.” On the line for call No. 170 amount thereof 
is given at 3.64, and in “Date paid” column are these, “C.B.—199,” underneath 
which is “10—28.” And to the right of call No. 181 in the right-hand part of 
said account and on the same line as call 170 are the words “Suit pending,” and 
m the line for call No. 182 are the words “See Legal Department”. So that it 
cannot be said whether these words apply to calls Nos. 170 and 171 or to calls 
Nos. 181 and 182; as there is nothing in the card as to calls from 178 to 186, 
both inclusive, we assume this notation was in reference to calls Nos. 170 and 
/l. Underneath this notation and on the line for call No. 175 are the words 
written in ink and in a large and different hand, “Lapse 176,’ and on the line for 
all No. 175 the amount thereof in the proper column is given as 12.60 and in the 
Date paid” column is merely a check mark. On the line for call No. 177 and 
call No. 166 to the right of the account are the words, “Died Mar. 1929.”) 

_ Attached to said agreed statement of facts is Exhibit K, a photostatic copy 
{ what is said to be that part of the list or roll of members of the defendant 
mpany, and used to send notices to said members, which roll contains insured’s 
name. The portion of the list shown are of the members whose age was 28 at 
te time of the issuance of their policies. They are not alphabetically arranged. 
and the fifth from the top is that of “John L. Waters, 3306 Moulton, Kansas 
Lity, Mo., 94909.” Nothing appears on said name except a check mark as on all 
ot the names: but the word “Lapsed” in large letters, as if put on by a rubber 
‘amp, appears across the name of a member second above the name of Waters, 
ind the same word appears likewise on the fourth name below that of Waters. 
__Also in said agreed statement of facts it said that J. W. Waters, age 55, 
residing at 1700 East Fourteenth street, Des Moines, Iowa, would, if present, 
“stily: That for 18 years he had been assistant cashier of the defendant com- 
pany; that the system of bookkeeping between said company and its members 
“ith reference to assessment certificates and the assessments to be paid is a card 
Keng that all calls as they become due are charged on the member’s card, and, 
“0 payments come in, they are credited on said card; that these cards indicate 
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the status of accounts between the Bankers’ Life Company or Bankers’ Life 
Association and its members; that the membership card of John L. Waters, 3306 
Moulton, Kansas City, Mo., a true copy of which is attached marked Exhibit J, 
shows, according to defendant’s records, the status or condition of the account 
between the Bankers’ Life Company and the said John L. Waters; that said card 
shows that no payment was made by John L. Waters or any one for him of 
call No. 176; that, if payment had been made, a notation of such payment would 
have been made on said card in the fifth column thereof on the line on which 
said call No. 176 and the amount thereof is printed; that said card is a part 
of the records of the defendant's card system, and is by it kept in its usual and 
ordinary course of business. 

The rest of defendant’s evidence as contained in the agreed statement of 
facts is the agreement of what certain witnesses would, if present, testify to: 
(1) That of R. O. Blakeley, post office employee in March, 1927, that he knew 
Exhibit K to be a part of the list or roll of membership of age 28 and contain- 
ing insured’s name and address as heretofore stated, and that he saw and checked 
the same at the post office when the notices of call No. 176 were mailed, and 
that the check on insured’s name in said list was placed thereon by him, and the 
check thereon “indicates that he found an envelope containing a notice of Call 
No. 176 for John L. Waters, and before the check mark was made he compared 
the envelopes bearing the addresses of the various members of age 28 containing 
the notices of assessment or Call No. 176 with the said list or roll,’ and said 
envelopes were all sealed and stamped with proper and sufficient postage when 
received by him, and, after comparing and checking the envelopes with said list, 
they were placed in mail sacks, sealed, tied, and securely fastened and placed in 
the mailing division of the post office; all prior to April 1, 1927. (2) That of 
F. E. Samuelson, defendant’s employee, who, in the affidavit permitted by the 
agreed statement of facts, stated that he saw the mail pouches containing the 
notices of call No. 176 after they had been compared and checked and placed 
therein, addressed and mailed according to the usual course of business, deposited 
in the mailing department of the United States post office at Des Moines, Iowa. 
(3) The affidavit of Naomi Budd, defendant’s employee, who stated that she 
folded the notices for call No. 176 applying to all certificates issued at age 28 
up to age 37, except 33 named members residing in California and Nevada, and 
placed one of said notices in each of the envelopes bearing the same address as 
that upon the notice, and on March 5 and 7, 1927, compared the same with the 
names and post -office addresses on the membership cards, and an envelope was 
found addressed to cach member in good standing, and they were then delivered 
to the postal clerk in the post office and mailed according to the usual course of 
business. (4) The affidavit of R. O. Blakeley, post office clerk, that notices ot 
call No. 176 were delivered to him by the above-mentioned post office clerk, and 
he carefully compared said notices with the lists of members for call No. 176, 
and found them to contain a true copy of all the names and addresses of said 
notices, and found a notice for every person in gocd standing embraced within 
the ages and numbers as indicated by said list, and that those not entitled to a 
notice were marked off in red ink, and they were delivered to the post office, 
addressed, and were mailed in the usual course of business. 

It was also admitted that at the time assessment call No. 176 was issued the 
assessment members then numbered approximately 60,000. 

Defendant also introduced, under said agreement, Exhibit L, which was a 
copy of “Call No. 176” in the shape of a letter dated March 1, 1927, from the 
company to John L. Waters, 3306 Moulton, Kansas City, Mo., “notifying him ol 
Call No. 176, amount $12.60, due April 1, 1927, with one month’s gracé allowed, 
making final date of payment May 2, 1927,” and stating that, if payment was not 
made on that day, all rights under the certificate held by him would cease without 
further action of the company. : : 

Exhibit M, admitted under said agreement, is a copy of an envelope in which 
it is claimed notice of call No. 176 was mailed. On this copy of said envelope 
was printed: “Call No. 176. If not delivered by May 2, 1927, return to Bankers 
Life Company, Des Moines, Iowa”; the address thereon was “94909 John L. 
Waters, 3206 Moulton, Kansas City, Mo.” 

Defendant having rested, the plaintiff then put in her rebuttal testimony. She 
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went upon the stand and testified that she was married to John L. Waters June 
2], 1921, and was his wife, now his widow; that during the time she lived with 
him she looked after the payment of the premiums on the policy most of the 
time; that any time she did not herself pay them she reminded him of it and 
saw that he paid it; that they always “aimed” to save enough to make the pay- 
ments “because Mr. Waters had heart trouble, and I understood what it meant, 
and I always took care of them”; that she attended to mailing all the remittances 
to the company; that they were put in an envelope stamped and mailed in the 
post office by her; that she never received notice from the defendant company for 
the payment of dues that were not paid by her; that she usually got the mail at 
her home, she was the housekeeper and always received the mail. 

She was asked to examine Defendant’s Exhibit F 1 (the return receipt for 
the copy of the Supreme Court order of May 6, 1927, mailed to each member) 
and stated that the name, “John L. Waters as addressee, with Anna Waters” 
written immediately thereunder as addressee’s agent, was placed thereon by her. 

She further testified that during the later years of Mr. Waters’ life it was 
her custom to look after the assessments and to see that they were paid; that 
“they were paid just as quickly as we could to the Company because I always 
thought that one of the most important things in case anything happened to Mr. 
Waters, and I paid them by personal check, or, if we didn’t have the money in the 
bank, I paid them by my husband getting some money many times from some 
friend—and he got his check, or by postoffice order or something in that way”; 
that, when they did not have a bank account, her husband would pay the money 
to some of his acquaintances or friends and get a check from them to the 
jankers’ Life for the amount of his assessment, and deliver it to her and she 
mailed it to the Bankers’ Life. 

She further testified that she did not know what was in the letter, the post 
ofice registry receipt for which she signed on the 14th of May. (This, as we 
have stated, was the Supreme Court’s order as to the extension of time for the 
payment of call No. 176 for May 2, 1927, to May 26, 1927.) She stated in this 
connection that at different times they had gotten literature when the case in the 
Supreme Court was appealed, being the one in reference to the legality of assess- 
ment No. 176; that she remembered that the time she paid the last assessment 
was about the time of year she got the receipt for those papers from the defend- 
ant; that she always kept papers she got from the defendant, not that she kept 
all of them but most of them, and kept them in a box in her house. When her 
husband died, the shock to her was very great, and she herself was not in very 
good health. For a time she rented her house furnished. She had thought her 
papers would not be disturbed, but, when she went to get the papers, they were 
not all there; but they were scattered around; when she went to attend to “this 
matter” (the insurance) she found her things “had been kind of thrown around.” 
She did not keep a bank account or record of the payment of the premiums, 
‘The fact of getting the receipts was all I thought was necessary.” 

On cross-examination she said she looked after the premiums most of the 
time and reminded her husband when they were due; sometimes he paid them, 
and, if he did not, she did, but she always saw they were paid; she knew the 
mportance of it. She always paid them immediately upon notice, and they were 
ae paid within time. “There was never a notice came but what I saw it was 
pal 

When asked if she remembered or recalled paying call No. 176, she said she 
did not remember any particular call at any time, only that she knew every call 
Was paid. “I saw that it was paid.” As to premium assessment No. 176, she 
expected it would be larger than usual, as they had been told it would be, and 
she knew of the trouble the policyholders were having over the assessment, “and 
"€ were very much concerned to pay them when we got the notice.” She did not 
‘member the amount of the assessment, but it was considerably larger than the 
other assessments. She also said that they began saving up money to pay future 
“séssments later on, and expected to pay all future assessments in the event the 
ase she referred to was decided in favor of the company. 

_ She admitted she did not find a receipt for call No. 176 among her papers 
. the box nor any canceled check or voucher showing the payment of that call 
m that month. She remembered opening the letter for which she signed the 
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registry receipt dated May 14, 1927, and that she opened the letter immediately and 
handed the letter to her husband. She had no independent knowledge of receiving 
notice of or paying any special call, “but I know I paid every one that I got.” 
“We paid every notice of premiums due, that call (No. 176) and every other 
one.” She said she recalled personally that notice No. 176 was greater than the 
other one. She also stated that when she, in April, 1927, received notice of the 
assessment ‘which was much larger than prior assessments, she made payment of 
if after receiving the notice, and that it was paid within the time the notice re- 
quired. She said she has no receipt therefor now, but had lost it. 

At the close of all the testimony, the defendant again offered a general de- 
murrer, but this was overruled. 

In plaintiff's instruction No. 1 the court told the jury the facts that were ad- 
mitted, and then instructed them that “* * * if you find and believe from the evi- 
dence that the assessment described in the evidence as Call 176, for $12.60 was not 
mailed to the plaintiff, or if you find from the evidence that if mailed, the same 
was paid, then your verdict must be for the plaintiff, in the sum of $1923.00 to- 
gether with interest thereon from the 19th day of March, 1929, at six per cent.” 

The court then gave instructions No. 2 and No. 3 as follows: 

“No. 2: 

“The Court instructs the jury that the burden of proof is upon the defend- 
ant to prove, by the preponderance or greater weight of the evidence, that the no- 
tice of assessment described in the evidence as Call 176, was duly mailed to John 
L. Waters prior to the 26th day of May, 1927, and that said call was not paid; 
and if you shall find from the evidence that the defendant has not thus proven 
said facts by the preponderance or greater weight of the evidence, then your ver- 
dict shall be for the plaintiff. 

“No: “3. 

“The Court instructs the jury that if you find and believe from the evidence 
that Assessment No. 176, in evidence, due April Ist, 1927, was mailed to and re- 
ceived by the assured but was not paid on or prior to May 26th, then your verdict 
must be in favor of defendant.” : 


[1] Defendant offers two points on which it relies to reverse the judgment: 
(1) That its demurrer to the evidence at the close of the case should have been 
sustained; (2) that the court erred in giving plaintiff's instruction No. 1. In 
reality these mean that, as a matter of law, plaintiff’s evidence was not sufficient 
to raise an issue over the questions involved, or that defendant’s evidence conclu- 
sively shows that it duly mailed to John L. Waters, prior to the 26th day of May, 
1927, the notice of assessment known as call No. 176, and that said call was not 
paid. If plaintiff's evidence was sufficient to raise an issue in that regard and de- 
fendant’s evidence did not conclusively show that said notice was given and said 
call was not paid, then the jury’s finding cannot be disturbed. For the jury are 
the sole judges of the facts, and the credibility of the witnesses is for them to 
determine. 


[2, 3] It is not denied that plaintiff's evidence in chief made a prima facie 
case. This being true, did the trial court have the right to take the case from the 
jury by the sustention of a demurrer? Where a prima facie case has been made 
by ‘plaintiff’s evidence, the burden of evidence is on defendant to establish its de- 
fense, and that is the situation in this case. Now, it has been held, apparently 
rather unqualifiedly, in a number of cases, that, where a prima facie case has been 
made by plaintiff, then the trial court cannot direct a verdict, for to do so is to 
illegally interfere with “the absolute prerogative of the jury” to judge of the 
credibility of the witnesses and of the weight to be given their testimony. Gan- 
non v. Laclede Gas Light Co., 145 Mo. 502, 514, 515, 46 S. W. 968, 47 S. W. 907, 
43 L. R. A. 505; Lafferty v. Kansas City Casualty Co., 287 Mo. 555, 229 S. W. 
750, 753; Foster v. Metropolitan Life Ins. Co. (Mo. App.) 233 S. W. 499; Sharp 
v. Supreme Council Royal Arcanum (Mo. App.) 251 S. W. 159, 161; Hay v. 
Bankers’ Life Co., 207 Mo. App. 277, 231 S. W. 1035, 1040. 


No doubt this is applicable only where the evidence of defendant is of that 
character which the jury is, under the law, permitted to weigh. It defendant s 
evidence is such as to establish, as a matter of law, the facts constituting de- 


fendant’s defense, then the court can properly direct a verdict, and it is its duty 





Life Waters v. Bankers’ Life Ass’n. of Des Moines 763 


to do so. For instance, in Darlington Lumber Co. v. Missouri Pacific R, Co., 
243 Mo. 224, 245, 147 S. W. 1052, 1058, it is said: ; 


“Ordinarily it is true that, where the plaintiff in a cause makes out a prima 
facie case, it is error for the trial court thereafter to give a peremptory instruction 
declaring that he cannot recover therein. Crossett v. Ferrill, 209 Mo. 704, 108 


Ss, W. 52. But this general rule of practice, like most others, has its exceptions 
and limitations; and among them is the following: 


“If the evidence in rebuttal is in writing, or a matter of record, and stands 
undisputed, and it completely overcomes and destroys the prima facie case made, 
then it is perfectly proper for the court to declare the legal effect of said writing 
ora record by declaring as a matter of law that the plaintiff is not entitled to a re- 
covery, notwithstanding the prima facie case previously made by the evidence.” 
(Italics ours.) 

[4] The opinion does not say what kind of “writing” or the sort of “record” 
is sufficient for this purpose, but it would seem that it would have to be writing 
or a record of at least convincingly impressive weight, if not such as would con- 
clusively bind plaintiff. In Kazee v. Kansas City Life Ins. Co. (Mo. App.) 217 
S. W. 339, 341, it is said: “* * * A directed verdict should be given when the 


prima facie case has been completely destroyed by unimpeached and_ uncontra- 
dicted documentary evidence.” (Italics ours.) 


There the documentary evidence consisted of insured’s two promissory notes 
in the possession of defendant and unpaid. Thus the presumption that insured had 
not paid the premiums represented by the notes was as great as the plaintiff’s 
presumption in support of her case. In addition to this, the application for: the 
insurance signed by insured contained a statement, following insured’s signature 
it is true, as follows: “Amount collected: Cash $————; Note $239.90.” This 
amount was the amount of the note given to defendant by.insured which. with 
the note given by insured to the agent and by him indorsed to defendant, made up 
the full amount of the first premium. Plaintiff offered no evidence whatever that 
either of those two notes had been paid. Her only reliance on that feature was 
the presumption arising from the possession of the policy; while on the defend- 
ant's part was not only the showing above mentioned, but the evidence of wit- 
nesses connected with the notes that they never had been paid. It was in this 
state of the case that the Springfield Court of Appeals held that the demurrer 
should have heen sustained, or, which is the same thing, a directed verdict should 
have been ordered. The case of Agen v. Insurance Co., 105 Wis. 217, 80 N. W 
1020, 1021, 76 Am. St. Rep. 905, was cited wherein it was said the true rule was 
announced as follows: “Where the reasonable probabilities from the evidence all 
point to suicide as the cause of death, so as to establish it, in the light of reason 
and common sense, with such certainty as to leave no room for reasonable contro- 
versy on the subject, a jury should not be permitted to find to the contrary and 


have such finding stand as a verity in the. case, but the question should be decided 
by the trial court as one of law.” 


In Yarber vy. Connecticut Fire Ins. Co. (Mo. App.) 10 S.W.(2d). 957, 961, 
is said: “* * * Where undisputed documentary evidence destroys plaintift’s cela 
facie case, the rule of the Gannon Case does not apply as shown by the authori- 
ties heretofore cited. The mere fact that parol evidence is used to explain or 
connect the different steps in establishing a complete defense by unimpeached 
locumentary evidence does not change the rule.” 


In the last cited case not only did the company have possession of, and pro- 
ice, the note, unpaid as to the installment in question, but also introduced the 


records of the company which showed, as well as did the note, the credits of 


Prior installments paid, and the one in controv ersy as not paid, and also introduced 
the records of two banks showing no issue of any such draft or cashier’s check 
Claimed by the beneficiary’s son to have been obtained therefrom by him to pay 
‘aid installment. Plaintiff’s evidence also was not only uncertain but doubtful 
and contradictory as to having obtained a receipt for the payment of such install- 
ment, which receipt she was unable to produce, claiming it was destroyed. 
urthermore, 1 the possession by defendant of the unpaid note threw the burden 
ot showing that it was paid on plaintiff, and she never met it. 
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[5] But is the proof of evidence in the case at bar in such state as to permit 
the operation of the modified true rule above discussed ? 


In the first place, plaintiff testifies in a very simple natural way, showing 
that during the years past she had looked after the payment of the assessments, 
knowing well the importance of so doing and the effect of not paying. She had 
but one to look after, while the defendant had to keep track of 60,000. She says 
very frankly she cannot recall the amount or the date of any particular call, but 
that she either paid every call herself or saw that it was paid; that she remem- 
bered the one assessment (which was 176) that was so much larger than the 
others, and knew of the litigation other members were carrying on about it, but 
that they were anxious to pay and did pay it. Defendant argues that her evidence 
is contradictory as to where and when she paid it; that her evidence carries the 
inference that she, like the rest of the dissatisfied members, did not pay it upon 
call, but waited to see what the result of the litigation would be, and then over- 
looked it. We do not think her evidence carries any such intimation or inference, 
but rather tends to support the thought that they paid it and hence had little 
interest in, and paid little attention to, the litigation, the literature they received 
in regard thereto, or the result of the same. 


Now as to defendant’s evidence: The only thing it had which was binding 
on, or shown to be identified with, plaintiff, was the registry receipt which she 
signed, and which she readily acknowledged when it was shown to her. But it 
was not a receipt for the assessment call, but a receipt for the Supreme Court order 
made by it and received by her after the grace date of payment of the call, which 
was May 2, 1927, had expired; while her evidence was that she made payment of 
all the assessments as soon as possible after notice was received. 


Again, the card carrying insured’s account with the company in the card sys- 
tem kept by it and covering thousands of others bears on its face ‘evidence of 
carelessness and of a lack of showing the facts in various instances, which have 
been heretofore mentioned in setting them forth. Among these is the fact that 
(notwithstanding one of the defendant’s witnesses testified that the modern up- 
to-date card system in use by defendant would show in the appropriate column 
the date and amount of a call paid, and if it did not so show, then this was be- 
cause it was not paid), the insured’s card shows that in a number of instances 
no amounts were shown in said column even as to ealls that were admittedly paid. 
Furthermore, the list or roll of members, a photostatic copy of which was intro- 
duced as being the one in use, showed two names of members marked “Lapsed,” 
but no such mark was on insured’s name. No doubt he was not lapsed at the 
time the roll was used to make the names of persons notified, but, when after- 
ward, as defendant claims, he was regarded as lapsed, the result would have been 
to then mark his name on the roll as lapsed, but no such mark appears, though 
the roll was used as evidence long after that. Again, on the card containing in- 
sured’s account, the line for call No. 176 is blank after the amount of the call 
$12.60 is stated; but on the next line above, being the line for call No. 175, ad- 
mittedly paid but not so shown 4in its column, in a different handwriting from 
that of the keeper of said card record, are the words “Lapse 176.” It is not the 
marking of insured as “lapsed,” but is rather the command of some one else to 
the keeper of the record to “Lapse 176,” and in the last line of the card, being 
the line for call No. 188, are the words “Died Mar. 1929.” This may be a date 
sufficient for insurance purposes, but accuracy, for which the card system 1s 80 
much commended, would seem to have required that the true date of insured’s 
death be given, namely February 21, 1929. Besides, what point was there in 
marking said card showing insured’s death in March, 1929, if he had been lapsed 
two years before that in 1927? In addition to all this, it is well known, in the 
copying of matters pertaining to the records of the court, how easy it is, in spite 
of the utmost care, to omit a word or a line, requiring the matter to be gone over 
time and again and compared. How much easier it is to skip or omit a name 
in going over a list of 60,000 or more names, each wholly unrelated to each other, 
and thereby one is almost without means of catching the omission or error! And 
all the accuracy in what was thereafter done in the way of stamping and mailing 
the letters and notices depended on whether a certain name in question was In- 
cluded, and not omitted, from those derived from the original roll or list of names 





Life] Williams v. Northeast Mutual Ins. Ass’n. 765 


of the members. The testimony of the various witnesses for defendant as to 
what the records of the defendant mean or show, and of the various steps they 
took to insure accuracy, would seem to be clearly for the jury to weigh and give 
such credit to as they deem proper, though it is held that parol evidence merely 
connecting the different records does not affect the rule. In our opinion, the 
records, so far from disclosing that the jury’s verdict is so opposed to the evi- 
dence as to disclose undue sympathy for the plaintiff or bias and prejudice against 
the insurance company, shows rather that they found a verdict in keeping with 
the weight of the evidence and the legitimate inference which can be drawn from 
the facts in evidence. The trial court, therefore, properly overruled: the de- 
murrers to the evidence. 

[6] It is also urged by defendant that the records shows that it was conceded 
that the notice of call No. 176 was given to and received by plaintiff, and hence 
the court erred in submitting that issue to the jury, as was done in instruction 
No. 1. 

It is true, it is held in such cases as Little v. Macadaras, 29 Mo.-App. 332, and 
Champion Coated Paper Co. v. Shilkee (Mo. Sup.) 237 S. W. 109, 111, that “the 
giving of an instruction which is without evidence to support it is error.” And 
with that principle we are in entire accord. But it has no application here. De- 
fendant offered a general demurrer, but did not specifically ask that the proposi- 
tion of giving notice be taken from the jury. If it had, it could very well urge 
that it was forced into asking an instruction based on the question of whether 
notice was given, because in such case it would, on the overruling of such a re- 
quest, have the right to fight on as best it could. Torrence v. Pryor (Mo. Sup.) 
210 S. W. 430, 432. But here the defendant was not forced or compelled to treat 
the absence of notice as an issue, and yet in instruction No. 3 it submits the ques- 
tion of the giving of notice as an issue to be determined by the jury, and is 
thereby estopped from claiming that the giving of instruction No. 1 in favor of 
plaintiff which included that issue is erroneous. Detmering v. St. Louis-San 
Francisco Ry. Co., 225 Mo. App. 980, 36 S.W.(2d) 112, 115; Baker v. Wagner 
Electric Mfg. Co. (Mo. Sup.) 270 S. W. 302; Oberdan v. Evens & Howard Fire 
Brick Co. (Mo. App.) 296 S. W. 161, 164. 

The judgment is affirmed. 

All concur. 


WILLIAMS v. NORTHEAST MUT. INS. ASS’N. No. 22074. 
St. Louis Court of Appeals. Missouri. June 14, 1932. 


51 Southwestern Reporter (2d) 142. 
1. INSURANCE. 

Mutual assessment insurance association organized under statute relating to 
assessment associations held not subject to general insurance laws (Rev. St. 1929, 
§§ 5745-5758). 

(For other cases, see Insurance, Dec. Dig. § 52.) 
2. INSURANCE. 
_ Testimony that assessment life insurer’s secretary-treasurer mailed notices to 
insured raised presumption of its receipt by addressee in due course (Rev. St. 
1929, §§ 5745-5758). 

(For other cases, see Insurance, Dec. Dig. § 355.) 
3. INSURANCE, 

Whether assessment life insurer mailed notices to pay assessment to insured 
held for jury (Rev. St. 1929, §§ 5745-5758). 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

4. INSURANCE. 
Presumption that assessment life insurer’s notices mailed to insured to pay 
assessments were received held not conclusive (Rev. St. 1929, §§ 5745-5758). 
; (For other cases, see Insurance, Dec. Dig. § 355.) 
». INSURANCE. 
3 Whether insured received notices to pay assessments mailed to him by 
‘sessment life insurer held for jury (Rev. St. 1929, §§ 5745-5758). 
(For other cases, see Insurance, Dec. Dig. § 668[8].) 
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Appeal from Circuit Court, Audrain County; W. C. Hughes, Judge. 

“Not to be officially published.” 

Action by Lucy Williams, an infant, by J. A. Williams, next friend, against 
the Northeast Mutual Insurance Association. From the judgment for plaintiff, 
defendant appeals. 

Reversed and remanded. : 

Rodgers & Buffington, of Mexico, Mo., for appellant. 

Fry & Hollingsworth and Marion §. Francis, all of Mexico, Mo. for 
respondent. 

BECKER, J. 

This is an action on an insurance policy issued to one George Williams, 
deceased, wherein his sister, Lucy Williams, is the named beneficiary, and she, 
being a minor, brought action upon the policy upon the death of the insured 
through her father as her next friend. 

[1] The defendant, Northeast Mutual Insurance Association, is an insurance 
company doing business on the assessment plan and organized under article 3, 
chapter 37, Rev. Stat. of Mo. 1929 (sections 5745-5758) and is therefore not 
subject to the general insurance laws of the state. 

The answer of the defendant set up two defenses: (1) Lapse of the policy by 
reason of a failure to pay an assessment; and (2) that the plaintiff, Lucy 
Williams, the named beneficiary therein, had no insurable interest in the life of 
the insured. 

The certificate of insurance in question was for $1,000, and provides that the 
policy is payable only in the event the insured had paid all assessments and is 
in good standing at the time of his death. By the terms of the policy the 
by-laws of the association became a part thereof. 

Article 4 of the by-laws provides that each member shall be notified of each 
assessment by mail and allowed 30 days to remit, and any member failing to pay 
his assessment within 30 days after receipt of notice shall be deemed suspended. 

The issuance of the policy on November 9, 1929, the death of the insured, 
George Williams on the 12th day of April, 1930, and due proof of death was 
admitted by defendant company. A prima facie case being thus admitted for 
the plaintiff, the defendant introduced testimony tending to prove that an assess- 
ment of $1 was levied on December 5, 1929, upon all members or certificate 
holders of the association, and that in accordance therewith a notice of such 
assessment was mailed out to all of the members, including the insured, George 
Williams, and that, the company not having received payment of such assessment 
by the said George Williams within 30 days, he was suspended and remained so 
up to the time of his death. 

On behalf of plaintiff there was no testimony adduced tending to show that 
receipt of notice of the assessment of December 5, 1929, had not been received, 
nor that such assessment had been paid by the insured, George Williams, during 
his lifetime. 

In this situation, at the close of the case, the court, at the request of the 
plaintiff, among others, gave an instruction to the effect that the defendant had 
wholly failed to establish its defense that the policy here in suit was suspended 
at the death of George Williams, and “if you find Lucy Williams had an 
insurable interest in the life of George Williams, as that term is defined in other 
instructions given herein, then your verdict must be for plaintiff.” 

Appellant urges here that the trial court erred in peremptorily instructing 
the jury that the policy in suit was in force at the death of the insured. This 
point is well taken. E 

[2] It is no longer open to question but that in this state testimony of 4 
witness that he “mailed” a letter is sufficient to raise the presumption of receipt 
by the addressee in due course. Ward y. Storage Co., 119 Mo. App. 83, 95S. W. 
964; Peirson-Lathrop Grain Co. v. Barker (Mo. App.) 223 S. W. 941, loc. cit. 49. 


“The testimony that a letter was ‘mailed’ to the addressee is cquivalent to 4 


statement by the witness that it was properly addressed, stamped, and deposited 
in a proper place for the receipt of mail. Such testimony is sufficient to raise @ 
presumption that it was received in due course.” J. L. Price Brokerage Co, ¥. 
Ry. Co., 207 Mo. App. 8, 230 S; W. 374, loc. cit. 377; Rolla State Bank v. 
Pezoldt, 95 Mo. App. 404, loc. cit. 411, 69 S. W. 51. 
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[3] There is testimony in support of the mailing of the notice of assessment 
in question by Ruby Knox, secretary-treasurer of the defendant company, as 
appears from the following excerpts from her testimony: 

“Q. Well, did you send a notice to George Williams? A. Yes, sir. = 

“OQ. And did you send out more than one notice? If so what additional 
notice? A. At the first of the year those that had not paid I sent out a second 
notice, 

“Q. And was the second notice in the same form as the first notice? A. 
Similar.” 

“Q. Now, did you receive payment from George Williams of the assessment 
notice which you sent out to him, or not? A.I have no record of it. * * * I 
cannot remember of ever receiving any payment from George Williams.” 

On cross-examination she stated: “I know that I sent notices to every 
member. Each notice was checked.” 

On redirect examination Mrs. Knox was shown Defendant’s Exhibits 3 and 
4, which exhibits read as follows: 

“This is to notify you of the yearly December assessment, which is to be 
used for the maintenance of the office. 

“Please remit $1.00 enclosing this notice with remittance. 

“This must be paid within 30 days for you to remain in good standing. 

“This is the only assessment for the year 1929. 

“Very respectfully, 

“Northeast Mutual Insurance Ass’n. 

“115a N. Washington St., Mexico, Mo.” 

“Second and Final Notice of Assessment. 

“This is to notify you of the yearly December assessment, which is to be 
used for the maintenance of the office. 

“Please remit $1.00 enclosing this notice with remittance. 

“This must be paid by January 15, 1930, or you will be suspended. 

“This insurance has cost $1.00 for the year 1929. 

“Very respectfully, 

“Northeast Mutual Insurance Ass’n. 
“115a N. Washington St., Mexico, Mo.” 

“Q. And were those two forms of notice, defendant’s exhibits 3 and 4, put in 
the mail and mailed to George Williams by you? A. They were.” 

“Q. Now, defendant’s exhibit 3, which is the first notice of assessment, how 
did you mail that out, just tell the jury? A. The card with the name and 
number of the policy was put in an envelope and addressed to the address given 
on the application.” 

“Q. And how did you mail the second one? A. The same way.” 

_ This witness identified record card No. 718 as being the record card of 
George Williams, the insured in the policy in question, and testified that the 
entry upon the card under the heading of payment, “suspended January 16, 1930,” 
Was a correct recital of the status of George Williams’ certificate of insurance, 
and that the entry referred to was made by her in due course of business within 
a lew days after the date noted, and just as soon as she could “get to the work 
in hand.” When asked with reference to the suspension entry, “And was that 
true and correct at the time you made it?” she answered, “It is.” 

[4] In light of the cases we have cited above, and the testimony we have 
here quoted, it is sufficient to raise a presumption that the letter was received 
by the addressee in due course. This presumption, however, is not a conclusive 
Presumption, “not even a legal presumption, that it reaches its destination.” It 
'Sa question of fact and “the jury must pass upon it.” It is a question of fact 
and not of law. Edwards v. Ins. Co. 1 Mo. App. 192, loc. cit. 198; Kenney v. 
a 7 Pa. 34; Commonwealth y. Jeffries, 7 Allen (Mass.) 548, loc. cit. 
RI Am. Dec. 712; Callan v. Gaylord, 3 Watts (Pa.) 324; Russell v. Buckley, 

- 1. 925, 70 Am. Dec. 167. 
wns ae from what we have said that the trial court erred in giving 
a ie ion No. | at the request of the plaintiff to the effect that. defendant had 

olly tailed to establish its defense that the policy in suit was suspended at the 


ul nt] ¢ : - + ‘ 
rie the death of the insured, as this issue under the evidence was a question 
10 e jury. 
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The appellant further contends that the policy sued on was void because 
plaintiff had no insurable interest in the life of the insured when the policy was 
issued. In support of this contention appellant cites section 5751, Rev. Stat. of 
Mo. 1929, to the effect that no corporation doing business under this article 
(companies doing business on the assessment plan) shall issue a certificate or 
policy upon any life in which the beneficiary named has no insurable interest, 
and cites Abernathy v. Springfield Mut. Ass’n (Mo. App) 284 S. W. 198, loc. cit. 
202, wherein this court held that under said section 5751, even though the 
insured himself takes out a policy of insurance on his own life in an organiza- 
tion on the assessment plan, he is nevertheless precluded by said section from 
naming a beneficiary therein other than one having an insurable interest in his life, 

However in the instant case, viewing the testimony in the light most favor- 
able to plaintiff, and permitting her all reasonable inferences that may be drawn 
therefrom, there is sufficient substantial testimony in the record to warrant the 
submission of the question as to whether the named beneficiary in the policy, 
Lucy Williams, sister of the insured, was in fact a partial dependent of the 
insured, and therefore the trial court did not err in submitting such issue to the 
jury. 

For the error noted above, the judgment is reversed, and the cause remanded. 
It is so ordered. 

Haid, P. J., and Nipper, J., concur. 


KELSO v. LINCOLN NAT. LIFE INS. CO. No. 17558. 
Kansas City Court of Appeals. Missouri. May 23, 1932. 
Rehearing Denied June 13, 1932. 
51 Southwestern Reporter (2d) 203. 
3. INSURANCE. 
In action for commissions, evidence as to amount and efficacy of insurance 
agent’s efforts in procuring insurance policies held for jury. 
(For other cases, see Insurance, Dec. Dig. § 84[6].) 
5. INSURANCE. 
General agent’s authority is determined by nature of business, and is prima 
facie co-extensive with his employment. 
(For other cases, see Insurance, Dec. Dig. § 88.) 
6. INSURANCE. 
Insurer’s general agent and manager had power to bind insurer as regards 
combination of forces to procure insurance and division of commissions. 
(For other cases, see Insurance, Dec. Dig. § 84[2].) 
7. INSURANCE. 
In insurance agent’s action for share of commission, evidence that agent 
given entire commission was manager’s brother-in-law was proper. 
(For other cases, see Insurance, Dec. Dig. § 84[6].) 
9. INSURANCE. f 
Proof of custom and practice in local office to show authority of manager 
and general agent was proper without pleading custom and practice. 
(For other cases, see Insurance, Dec. Dig. § 84[6].) 
12. INSURANCE. ' 
Where agreement made with general agent and manager was relied on, 
refusal of instruction that insurer could not be bound by agreement between 
plaintiff and another special agent was proper. 
(For other cases, see Insurance, Dec. Dig. § 84[6].) 
Appeal from Circuit Court, Jackson County; Clarence A. Burney, Judge. 
“Not to be officially published.” - : 
Action by E. E. Kelso against the Lincoln National Life Insurance Company. 
From judgment for plaintiff, defendant appeals. 
Affirmed. i: 
R. F. Baird, of Ft. Wayne, Ind., and Meservey, Michaels, Blackmar, New 
kirk & Eager, of Kansas City, for appellant. ae 
Ben R. Estill and Charles M. Miller, both of Kansas City, for respondent. 
ARNOLD, J. 
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This is an action to recover commissions on the sale of life insurance policies 
alleged to be due plaintiff from defendant. 


Defendant is a corporation, engaged in the life insurance business, with its 
home office at Ft. Wayne, Ind., authorized to do business in the state of Missouri, 
and has a general agency in Kansas City, Mo., in charge of one Paul R. Schweich, 
as general agent. The petition alleges that on February 23, 1923, defendant 
employed plaintiff as its special agent to procure applications for life insurance 
in defendant company in the Kansas City, Mo., district, and in such other ter- 
ritory as might be assigned to him from time to time; that, upon said date, 
plaintiff accepted employment as such special agent and commenced the per- 
formance of his services thereunder; that, among others whom he approached 
and whom he solicited as a policyholder of defendant company was one C. O. 
Jones, a resident of Kansas City, Mo., who became interested in a policy in 
defendant company, and plaintiff, continuing his duties under his employment, 
spent a great deal of time and effort in procuring said Jones as a policyholder; 
that immediately on his first interview with Jones plaintiff gave the manager 
of defendant company at Kansas City full information of his efforts and plans 
in this behalf; that he continued in the performance of his said duties, and on 
or about May 1, 1929, and by reason of the efforts and work of plaintiff, said 
Jones made application for and received a policy of insurance in defendant com- 
pany, in the sum of $500,000, upon the “emancipator form” of policy ; and that he 
paid therefor in premiums, the sum of $10,200. And “plaintiff further states that 
he has performed all of the obligations upon his part to be performed under 
the terms of his employment; that the fair and reasonable value of his services 
so performed for defendant is $2,500, and that he has made demand upon de- 
fendant for the payment of said sum as a reasonable compensation for said 
services but that defendant has refused and still refuses to pay same or any 
part thereof.” Judgment is sought in the sum of $2,500. 

The answer admits the corporate existence of defendant as alleged; and 
this is followed by a general denial. As affirmative defense, the answer alleges 
that plaintiff did, for a time, hold a special agent’s contract with defendant, 
dated February 23, 1929, which provided, among other things, that plaintiff 
should devote his whole time to the performance of his duties as such agent, 
and that he should not be entitled to any commission on premiums for in- 
surance, unless such insurance was “fairly effected through the instrumentality 
of plaintiff, and unless his name should appear upon the application for such 
insurance as agent, and that in all cases where plaintiff’s claim to commissions 
was disputed or was otherwise questionable, defendant should have the right 
to decide and settle the dispute, and its decision should be binding and con- 
clusive; that if plaintiff should rebate or offer to rebate all or part of any 
premium on a policy of insurance, same should ipso facto work an immediate 
termination of said contract. * * *” And the answer states plaintiff did not 
comply with the provisions of said contract, his name did not appear as agent 
upon the said application of said C. O. Jones, and such insurance was not fairly 
effected through the instrumentality of plaintiff. 

The reply was a general denial of new matter contained in the answer: 
and, further replying, plaintiff states that, “if plaintiff failed to perform any 
of the terms of his employment, the same was prevented by the defendant, all 
of which plaintiff was ready and willing to perform.” 

The cause was tried to the court and jury, resulting in a verdict and judg- 
ment for plaintiff in the sum of $1,250. Motions for a new trial and in arrest 
of judgment were unavailing, and defendant appeals. 


In his supplemental brief, plaintiff attacks the sufficiency of defendant’s 
statement of facts, in that it does not comply with the requirements of our rule 
16; that it is not a “clear and concise statement of the case without argument”; 
that the statement which purports to contain, in narrative form, the testimony of 
all the witnesses, is confusing and does not comply with the rule. 


Examination of the alleged offending statement shows it to be fairly clear 
and concise, and fairly places before us facts sufficient for a clear understanding 
of the case. Plaintiff does not urge drastic action in this matter, but generously 
concludes to pass it “and let the court deal with it.” So dealing with it, we 
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rule the statement attacked does not sufficiently offend in the manner charged 
to require any drastic action relative thereto by this court. 

In support of his cause, plaintiff testified he had been in the insurance busi- 
ness previously, and that he first started with defendant under a brokerage con- 
tract, and later under a special agency contract of date February 23, 1929: that 
Paul R. Schweich at that time was manager of defendant’s Kansas City office: 
that plaintiff did not know C. O. Jones personally, except that he had called 
on him three times in four years to solicit insurance; that in March, 1929, de- 
fendant issued a new form of policy known as the “Emancipator Policy” which 
Schweich explained to agents, including plaintiff; that immediately thereafter 
plaintiff told Schweich that he (plaintiff) knew a man who would buy a $500,000 
policy, and that it was C. O. Jones; that Schweich then told him that one of the 
other agents had Mr. Jones as a prospect; that plaintiff then said that Mr. 
Fehr, Jones’ secretary, was plaintiff’s friend and would help him; that Schweich 
then said the office should not be divided and that “the thing for you to do is 
to get with this other fellow and go fifty-fifty”; that the other agent was Donald 
F. Shaw, and he was called in, and Schweich stated the plaintiff would work 
through Jones’ secretary and Shaw would do the interviewing and “You will split 
your commissions”; and that Shaw said we would “split our commissions” and 
both names would appear upon the application; that. plaintiff later met Mr. Jones’ 
secretary on the street and gave him a sample of the policy in question, asking 
him to look it over; that he (plaintiff) saw the secretary and secured from 
him details of Jones’ line of msurance then held and that he gave this data to 
Shaw; that a written proposal was prepared by plaintiff and Shaw, comparing 
Jones’ present insurance with the proposed new policies; that Shaw interviewed 
Jones; that plaintiff brought Jones’ secretary over to’ defendant’s local office 
where he was interviewed by Schweich and Shaw; that Jones’ secretary, Fehr, 
there said, “I don’t see how I am coming out on this case—I don’t see where 
I am going to benefit”; and that Schweich then offered Fehr a brokerage contract 
which was refused; that Schweich then told Fehr that he could not otherwise 
receive a commission; that plaintiff called on Fehr every day or two about the 
Jones insurance; that plaintiff did not know when the application was written 
or the policies issued, and he could get no information from Schweich or Shaw 
about it. 

Plaintiff testified, over defendant’s objection, that applications are sent to 
defendant’s home office through the local manager. On cross-examination, plaintiff 
testified he had interviewed C. O. Jones twice previously, about 1928, for the 
Capitol Life Insurance Company; that for the same company another agent 
had sold Mr. Fehr a $5,000 policy; that on a third occasion he went up to Jones’ 
office and talked to Fehr; did not talk any plan of insurance, merely a casual 
visit; and that this was before his agency contract, and several months before 
the Emancipator policy was issued; that Fehr was in Jones’ office on the occasion 
of these visits, and plaintiff saw him there; that his acquaintance with Fehr was 
nothing other than that; that he (plaintiff) never interviewed Mr. Jones about 
buying insurance from defendant. 

On cross-examination, plaintiff testified that after the discussion as to whether 
Fehr could receive any part of the commission, and after he was told by 
Schweich he could not do so unless he took out a broker’s contract, plaintiff's 
negotiations continued only two or three days; that plaintiff's name did not 
appear upon the application in controversy; that he did not communicate with 
defendant about his claim for commission before filing suit; that he was furnished 
with an agent’s instruction book providing, among other things, that he should 
not be entitled to a commission unless the insurance was fairly effected through 
his instrumentality; and that, when two or more agents secure an application 
jointly, the credit shall be divided among the agents whose names appear on the 
application. At the time of the trial, plaintiff was not engaged in the insurance 
business. 


Walter H. Fehr, plaintiff's -witness, testified that prior to September 15, 1930, 
he was cashier and accountant for C. O. Jones Building Company and that in a 
sense he was Jones’ secretary; that he first met plaintiff through buying a policy 
on his own life from the Capitol Life Insurance Company; that thereafter he 
discussed insurance some with plaintiff for himself; that he mentioned to plaintiff 
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a possible change in Mr. Jones’ insurance; that plaintiff first mentioned the 
Emancipator policy to him about January, 1929, and gave him a sample; that 
he took this to Mr. Jones, who then told him he had already talked to another 
agent of defendant about it; that Jones received various insurance propositions 
which he asked Fehr to look over and report to him; that at one time he gave 
plaintiff a list of Jones’ insurance; that, however, Jones turned over his original 
policies to Shaw, the other agent of defendant; that plaintiff took him (Fehr) to 
defendant’s local office once, and that witness went there at other times, and 
that his discusisons were with Schweich and Shaw; that witness was checking 
and comparing Jones’ various policies submitted by different companies; that 
he did not know the application for insurance in question herein was sigred, 
and the first he knew about it was when the policies arrived; that Schweich at 
one time mentioned licensing witness as an agent; that Mr. Jones took $400,000 
of insurance in defendant company; that he saw Donald Shaw in Mr. Jones’ 
ofice at various times prior to Febrary, 1929, on which occasions Shaw came 
to see Jones; that he had seen Shaw there. occasionally, practically ever since 
he had been Jones’ secretary, since January, 1927; stated he never knew plaintiff 
until May, 1928, and had no personal or political acquaintance with him outside 
the purchasing of a policy for himself; that their relations were not close; that 
he thinks plaintiff met Jones once, but could recall no other times; that such 
occasion was about May, 1928; that Jones’ insurance holdings had become some- 
what confused, and various insurance agents had been soliciting him for a “couple 
of years” prior to 1929; that Jones had the various agents meet together but 
plaintiff was not present; that various proposals were turned over to witness for 
examination and report; that plaintiff did not go over the Emancipator policy 
with witness, but told him he was not very familiar with it; that it was Schweich 
and Shaw who gave him the information needed about the policy; that a few 
days after plaintiff had given witness the sample policy, Jones told him to give 
Shaw his contract for the policies. Jones introduced Shaw to Fehr and told 
Fehr he was dealing with Shaw in the matter, and for Fehr to deal with Shaw 
from then on, which he did; that witness had many interviews with Shaw; that 
Jones never gave his original policies to any other agent than Shaw; that he 
was called into the matter by Jones; that on one occasion witness was in 
defendant’s office shortly after the negotiations started, when he heard Shaw tell 
plaintiff, “There has been a lot of misrepresentation by other agents * * * and 
that he was handling the case and that he was not rebating or allowing anybody 
a part of the commission”; that Shaw asked witness whether plaintiff had ever 
seen Jones regarding the insurance, and he replied he had not, and Shaw had 
also asked witness whether plaintiff had exerted any personal efforts in the 
matter of selling Mr. Jones the insurance, the witness answered that he had not; 
that witness afterwards conferred with plaintiff who “would just ask if the 
application had been signed and where he stood on it.” Witness stated that, 
after Jones told him to deal with Shaw (a day or two after he first got the 
sample policy), if plaintiff sat in on any conference at defendant’s office, it was 
because he was already there, as witness did not go with him; that thereafter 
about all the conversation he had with plaintiff consisted of the latter’s inquiries 
as to what had been done; that, when plaintiff brought him the sample policy, 
he thought it was for himself, and that this was his idea when he went to 
defendant’s office with plaintiff; that he thinks the policies were given to Shaw 
on the day after witness gave the statement of Mr. Jones’ insurance to plaintiff. 

It was further in evidence in behalf of plaintiff that Shaw obtained the 
application from Jones for $100,000 insurance covering two $50,000 Emancipator 
policies, together with a note for $2,040 covering the first year’s premium, which 
was witnssed by Shaw, as agent, plaintiff's name not appearing thereon as 
other agents,” which application and note were turned over to Schweich and 
sent in to the home office. It is in evidence that it was the custom of the local 
office for the manager to receive the application, to O. K. the same, and send it 
im to the home office. After the issuance of the two $50,000 policies, as of 
April 3, 1929, applications for six more Emancipator policies of $50,000 each 
were issued by defendant to Jones, and delivered under the application, in 
response to a verbal request from the Kansas City manager, issued as of April 
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27, 1929. This was included in the testimony of Alfred L. Dern (by deposition) 
manager of defendant’s agencies at Ft. Wayne, Ind. : 

It is admitted that, had plaintiff's name appeared on the application when it 
was sent in to the home office, the defendant would have insisted upon plaintiff's 
interest, if any, in the contract being adjusted, and that the premium was paid to 
Shaw because no other name than his appeared upon the application. 

It is in evidence that Shaw received from defendant a total of $4,202.40, 
which is 50 per cent. of the first year’s premium of $8,160, less $3,957.60, retained 
by defendant. Shaw obtained his commission in the following manner: When 
the first two policies, aggregating $100,000, were issued by defendant and sent to 
Kansas City, together with the note above referred to, Shaw delivered the policies 
and collected on the note and, upon payment of the amount to the cashier in de- 
fendant’s local Kansas City office, Shaw received the commission from the cashier, 

Shaw also delivered the additional policies, collecting the first year’s prem- 
ium, which he turned in to the cashier as in the former instance, and the cashier 
then paid Shaw the commission thereon. In Shaw’s words: “I remitted the whole 
amount to the cashier who, in turn, at the same transaction, remitted back to me 
my commission.” Donald L. Shaw, on behalf of defendant, testified that he had 
known C. O. Jones since 1926, at which time he interviewed him with a view to 
selling him insurance, giving him a written proposal; that he was an agent of 
defendant; that he interviewed Jones from half a dozen to a dozen times; that 
Jones had witness out to his (Jones’) house evenings along in 1928; that in 
December, 1928, he first heard of the Emancipator policy of defendant; that he 
told Jones of it and explained its features; that he interviewed Jones from time 
to time after that until the insurance here in issue was sold, in all probability 
twenty-five interviews, before he ever had any conversation with plaintiff on this 
subject; that at Jones’ suggestion, about January 1929, he got all of Jones’ policies 
and made a sort of survey or detailed analysis of them, and checked upon the 
proposals of other companies; also interviewed Fehr (Jones secretary) about them; 
about January, or early in 1929, Mr. Schweich, local manager, told witness that 
plaintiff considered Jones a client of his and had had several interviews with 
Jones regarding the Emancipator policy and other insurance; that he (plaintiff) 
was a very close personal friend of Jones’ secretary; that Schweich did not want 
the office divided against itself; that plaintiff had then been in defendant's office 
only a few days; that a conversation followed between plaintiff, Shaw, and 
Schweich, in which plaintiff said he had had several interviews with Jones, some 
while with another company and some concerning the Emancipator policy, and 
he felt he could control Fehr; that after some discussion he (Shaw) told plaintiff 
they could work together on the case and arrive at some basis sharing commiss- 
ions; that he then assumed plaintiff’s representations were true; that he continued 
his work on Jones; knew of no attempt plaintiff made to write the business 
except that at one time plaintiff brought Fehr to the office of defendant when he 
(Shaw) was not there; that plaintiff did not help him in making up any proposals 
and did not give him a list of Jones’ insurance; that, following a conference ot 
insurance agents in Jones’ office, he (Shaw) told plaintiff in Fehr’s presence that 
there had been misrepresentations by plaintiff in the case, and that he would split 
no commissions with him; that he (Shaw) wrote the application, procured the 
signature, and sent it to defendant, and in “agent’s report” stated “commission to 
be shared with no one”; that Jones first applied for $100,000 insurance and sub- 
sequently took $300,000 more, for which he (Shaw) made collection of prem- 
iums; that to his knowledge Schweich did not make any statement that Shaw and 
plaintiff would split the commissions fifty-fifty. ’ 

At this point, a letter from C. O. Jones directed to Schweich, dated April 
4, 1929, was received in evidence, stating in part that the same was written at 
Shaw’s request, and stating that he had had much helpful advice from Shaw 
and “I have confidence in entrusting my future life insurance to his hand.” Shaw 
further testified he got all the commissions on the Jones policies; that Schweich 
did not tell him and plaintiff what they would have to do but suggested the 
office be not divided; that there was no custom as to the division of commissions 
where one agent had already worked on the case before the other agent was 
called in; that he received about $4,000 as commission on the Jones insurance; 
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that conversations with plaintiff consisted of inquiries by the latter as to “How 
are you coming along?” A 

C. O. Jones, testifying for defendant, stated Shaw took his application and 
to whom he paid the premiums; that he dealt with no other agent in the matter; 
that Shaw had been on his trail for about two years. He stated Fehr was his 
bookkeeper and not his secretary; that Fehr only checked over the different plans 
and submitted the figures to him at his request; that Shaw first talked to him 
about the Emancipator policy; that he did not know plaintiff; that “I believe I 
was sold by Shaw”; that he directed Fehr to deal with Shaw “as to figures”; 
that he knew of nothing plaintiff did toward selling him the insurance. 

H. C. Small, agent of defendant, testified that about March, 1929, Shaw 
told plaintiff in the presence of witness and Fehr that he (Shaw) had been 
working on the case for about two years, and that no one would share the 
commissions; that he could not recall any reply from plaintiff. 

Paul R. Schweich, defendant’s local manager, testifying by deposition, stated 
he employed agents with defendant’s approval; that plaintiff first started with 
defendant under a brokerage contract about October, 1928, but that plaintiff was 
with another company then; this arrangement continued until February, 1929; 
that since his agency continued he had written one $5,000 application, which was 
not paid for; that he did not think plaintiff had anything to do with procuring 
the Jones insurance; that some time before the policies were written plaintiff 
told him that he could make a prospect of Jones; that he told plaintiff Shaw was 
working on the case and had been for two and a half years, and that, if any ar- 
rangements were made, it would have to be done between the two; that he in- 
vited plaintiff and Shaw to talk together, which they did in a few days in his 
office; that witness only introduced the subject, and Shaw finally said they would 
work together; that thereafter they did not work together; that plaintiff never 
saw Jones thereafter, which fact he learned from plaintiff; that plaintiff, on one 
occasion, brought Fehr to his office, and the matter of paying Fehr a commission 
was brought up. Witness stated plaintiff was out of town when the Jones ap- 
plication was signed, but he thought he told plaintiff of it on the latter’s return; 
that in the conversations in his presence nothing was said about compensation to 
Shaw or plaintiff, or of the commissions; that plaintiff inquired of him whether 
the insurance had been written, and he told him it had not; that he thought the 
case closed so far as plaintiff was concerned, and that plaintiff was out of it; 
that that was his personal opinion of the situation. Schweich further testified 
defendant does not pay any commissions to agents whose names do not appear 
on the application, because, first, this is a matter of contract, and, second, endless 
confusion would result in an attempt to follow any other practice. 

There was other testimony introduced, but this was corroborative of the dis- 
puted questions urged by each litigant. 

There are six assignments of error presented, under five headings, under 
points and authorities. It is first urged the court erred in overruling the de- 
murrer at the close of plaintiff's case, because there was no substantial evidence 
to show that plaintiff was the procuring cause of the business, or that his efforts 
substantially contributed to securing it. 

[1, 2] Of course, in the consideration of a demurrer, the plaintiff's evidence 
must be accepted as true, and he is entitled to all inferences to be gathered from 
defendant’s evidence. The rule is so thoroughly established that citations are 
unnecessary. It must be borne in mind that this is an action on quantum meruit, 
to recover the reasonable value of services rendered by plaintiff, in connection 
with the insurance in question, and is not bottomed on contract. The petition 
alleges: “By reason of the efforts and work of plaintiff, said C. O. Jones did not 
make application for and did receive policies of insurance in defendant’s company 
_It was held in Hoyt v. Buder, 318 Mo. 1155, 1168, 6 S. W.(2d) 947, 952: 
W here, as in the instant case, the contract has been fully performed and nothing 
remains to be done except payment, the plaintiff may waive the contract and sue 
on a quantum meruit and use the contract as a basis for computing the amount 
due.” (Citing cases.) 

[3] The evidence of plaintiff shows that Schweich, defendant’s manager, di- 
rected plaintiff and Shaw to work together so the office would not be divided on 
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the Jones insurance; that Shaw should work direct with Jones and plaintiff with 
Fehr, Jones’ secretary; that this was agreed to by Shaw and plaintiff. Plaintiff 
testified he did work on the matter through Fehr, while Shaw worked direct with 
Jones. There was some dispute as to the amount: and efficacy of plaintiff’s work 
but there is substantial evidence that he did something to further the consumma. 
tion of the common effort. The question was for the jury’s determination. 

It is defendant’s position that the commissions, on part of which recovery 
is sought, never passed into or through the hands of defendant, but were re- 
tained by another agent; that all the evidence shows there can be no recovery 
under the terms of plaintiff's written contract, which limits his right to recover, 
even on quantum meruit, and such written contract was not altered in any valid 
or effective way. From this premise, defendant argues the trial court erred in 
overruling defendant’s demurrers at the close of plaintiff’s case and at the close 
of the whole case. 

[4-6] The testimony shows Schweich was the general agent at Kansas City, 
empowered to contract with agents for his company; that he directed Shaw and 
plaintiff to work together on the Jones insurance. There is testimony the applica- 
tions passed through the hands of Schweich, and that he wrote his O. K. on them. 
This latter point is disputed. At any rate it might reasonably be inferred by the 
jury that the application in this case passed through Schweich’s hands, and, hav- 
ing directed or advised Shaw and plaintiff to work together in this instance, he 
should have seen to it that plaintiff’s name was on the application. This he seems 
not to have done. Schweich was defendant’s general agent and manager of its 
Kansas City office. It is the general rule that the title of manager carries more 
authority than that of general agent. A manager’s powers are similar to those of 
officers of the company, and a general agent’s authority is determined by the na- 
ture of the business, and is prima facie coextensive with his employment; thus he 
is the alter ego of the company. Couch’s Ency. of Insurance Law, vol. 2, § 
509G; Thompson v. Insurance Co., 169 Mo. 12, 68 S. W. 889, 892; James v. Mut. 
Reserve Ins. Co., 148 Mo. 1, 49 S. W. 978; Springfield Steam Laundry Co. v. 
Traders’ Ins. Co., 151 Mo. 90, 52 S. W. 238, 240, 74 Am. St. Rep. 521. 

An examination of the cases cited by defendant in support of its contention 
that Schweich was without authority to bind defendant in what he did in regard 
to directing Shaw and plaintiff to work together in the procurement of the Jones 
insurance shows the facts in those cases differ from those here presented. In 
the case of Lane v. Raney, 129 N. C. 64, 39 S. E. 728, there was a question of 
the general agent authorizing one of his agents, Martin, to discontinue the services 
of another agent, Lane. The court held Martin had no authority to bind the 
general agent to the extent that Lane was entitled to commission on insurance 
Lane had already written. Equally inapplicable are the other cases cited, to wit, 
Wichita So. Life v. Davis (Tex. Civ. App. 1918) 206 S. W. 728; Stearns v. 
Hazen, 45 Colo. 67, 101 P. 339; Rhone v. National Life, 43 Colo. 162, 95 P. 298; 
Am. Surety Co. v. Sheerin (Tex. Civ. App.) 203 S. W. 1120. Of like character 
are the cases cited in defendant’s reply brief on this point. We rule there was 
no error in the action of the trial court in overruling defendant’s demurrers. 

[7, 8] Defendants’ second point is that the court erred in letting it be known 
that Schweich was a brother-in-law of Shaw, in that its purpose was to prejudice 
the jury against defendant. We hold this position untenable because, under such 
fact, the jury might well infer that Schweich was attempting to favor his 
brother-in-law to secure the commission, in failing to see to it that plaintiff's 
name was placed on the application. Thus the fact that such relationship existed 
had a direct bearing on the interests of the actors in this legal drama. Reference 
to this matter first was made in the opening statement of plaintiff's counsel to 
the jury, and again in the evidence of witnesses, in each instance over the objec- 
tions of defendant. These matters are largely within the discretion of the trial 
court, and, unless it is clearly shown that such discretion is abused, we are 
without authority to interfere. Kull v. Ford Motor Co. (Mo. App.) 261 S: i. 
734, 736. There is nothing to indicate the court abused its discretion in this respect. 


[9] Defendant’s point 3 is directed to alleged error in admitting in evidence 
proof of custom and practice in the Kansas City office, as to its operation with 
respect to what the general manager did. The basis of this charge is that 
custom and practice were not pleaded in the petition. We hold it was not 
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necessary this plea should appear in the petition. The objection to the question 
was properly overruled, and, when the question was answered, there was no 
motion to strike out, and the answer was permitted to stand. 

[10] It is also objected that certain features were developed which, as shown 
by the record, were uncontroverted and admitted by defendant. There can be 
no error in this situation, and we rule this point against defendant. ; 

[11] It is urged the court erred in giving plaintiff’s instruction No. 1, in that 
it is broader than the pleadings, and permits recovery on less proof than required 
by the petition, and that it also submits the question of waiver, whereas the 
petition pleads performance ; it is outside the scope of the pleadings and erroneously 
assumes on the part of Schweich authority to bind defendant in all matters 
involved. The instruction is rather lengthy, and it is not necessary that it be 
set out. Defendant’s objection is not tenable. Its argument is based on the 
fallacious position that plaintiff must have been the procuring cause; that is not 
the contention of plaintiff, but that the procuring cause was the joint work of 
Shaw and plaintiff. The instruction carries this idea, as does also the petition. 
There was no error in instruction No. 1, and this ruling applies to plaintiff’s 
instruction No. 2 also, which defendant charges cantains the same error; and 
this applies also to the question of waiver, in plaintiff's reply, to the effect that 
the conduct of defedant prevented plaintiff from performing. Kreitz v. Egelhoff, 
231 Mo. 694, 132 S. W. 1124; Simons v. Schibsby (Mo. App.) 238 S. W. 811. 
This was a proper reply and is in the nature of an avoidance. Reid v. Brother- 
hood. (Mo. App.) 232 S. W. 185; Menefee v. Scally (Mo. App.) 247 S. W. 259, 
261. 

[12] Defendant claims the refusal of its instructions numbered 4, 5, 6, 7, 10, 
and 11, was error. The refused instruction No. 4 is, in effect, peremptory, and 
was properly refused under the pleadings and facts in evidence. The same 
is true of defendant’s refused instructions 5, 6, 7, and 11. Refused instruction 
No. 10 was not proper because it declared an abstract proposition of law, 
besides being misleading and outside the issues. It submits an undisputed point, 
to wit, that defendant cannot be bound by agreements between plaintiff and Shaw. 
Being admitted by plaintiff, this question was not in issue. 

We rule there is no reversible error of record, and the judgment should be 
and is affirmed. 

All concur. 


FOMAN vy. LIBERTY LIFE INS. CO. No. 17564. 
Kansas City Court of Appeals. Missouri. June 13, 1932. 
51 Southwestern Reporter (2d) 212. 

2. INSURANCE. 

Evidence as to whether insured was in sound health when life policy was 
applied for and issued held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

5. INSURANCE. 

_Exclusion of evidence as to dermoid cyst was proper, where life insurer 
relied on existence of different disease when policy was issued. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

Appeal from Circuit Court, Jackson County; C. Jasper Bell, Judge. 

“Not to be officially published.” 

Action by Joe W. Foman,. administrator of the estate of Exene Foman, 
deceased, against the Liberty Life Insurance Company. From judgment for 
plaintiff, defendant appeals. 

Affirmed. 

Carl R. Johnson, of Kansas City, for appellant. 


Ralph S. Latshaw, Jr. and Ralph E. Griffith, both of Kansas City, for 
Tespondent. 
Arno, J. 


This is an action to recover on a policy of life insurance. 
Defendant is a corporation, organized and existing under the laws of the 
state of Illinois, with its home office at the city of Chicago, in said state, and 
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authorized to do business in the state of Missouri, and is engaged in writing 
life insurance. 

The petition is formal, and alleges that on June 3, 1929, defendant, in 
consideration of a certain premium, agreed to insure the life of Exene Foman 
under and by virtue of its policy No. I-15286, in the sum of $500; that on 
July 12, 1929, while said policy was in full force and effect, said Exene Foman 
died; that thereupon, according to the terms of said policy, the face thereof 
became due and payable; that defendant was duly notified of insured’s death 
and proof thereof was duly furnished defendant; that payment of the face 
of the policy was duly demanded, which defendant had neglected and refused 
to pay, and that said refusal to pay was vexatious and without due cause; that 
said refusal made it necessary to employ attorneys to bring action thereon: that 
$250 is a reasonable attorney’s fee for services rendered and to be rendered in 
the prosecution of said action. Judgment is asked in the sum of $500, the face 
of the policy, $50 for vexatious delay, and $250 attorney’s fee, together with 
6 per cent. interest from July 12, 1929. 

The answer admits defendant’s corporate status, and that it is engaged in 
writing life insurance in the state of Missouri and various other states, and 
generally denies all other allegations of the petition. 

During the progress of the trial, and by leave of court, an amended answer 
was filed in which the corporate status of defendant and that it is licensed to do 
business in the state of Missouri were admitted, and that it issued its policy 
on the life of Exene Foman, as alleged in the petition. As affirmative defense, 
the amended answer alleges that, at the time the application for the insurance 
was made, the applicant was not in sound health; that she knew she was not in 
sound health, but “was suffering or inflicted with a venereal disease, specifically 
salpingitis, and that her unsound health and the veneral disease contributed to her 
contingency and her death, or was the cause thereof.” Further answering 
defendant “denies each and every other material allegation in plaintiff’s petition 
contained.” 

The cause was tried to the court and jury, in the circuit court of Jackson 
county at Independence, resulting in a verdict and judgment for plaintiff in the 
sum of $500, the face of the policy, $50 penalty, and $250 attorney’s fee. A 
motion for a new trial was ineffectual and defendant appeals. 


The policy which was introduced in evidence provided for the payment of the 
face thereof to the executor or administrator of the estate of the insured, and 
further provided: “No obligation is assumed by the company prior to the date 
hereof, nor unless on said date the insured is alive and in sound health.” 


The record discloses and the petition so alleges that plaintiff herein is the 
father of deceased, and on May 10, 1930, was duly appointed administrator of 
the estate of the deceased, and, as such, he brings this action. 

At the threshold of this case we are confronted with a motion by plaintiff to 
‘dismiss the appeal and attacking the sufficiency of defendant’s statement of the 
case, in that it violates the requirements of section 1060, Rev. St. 1929, and our 
rule 16. Section 1060 requires that the appellant shall make out and furnish 
the court with “a clear and concise statement of the case, and the points intended 
to be insisted on in argument.” Our rule 16 provides: “The statement * * * shall 
‘consist of a clear and concise statement of the case without argument, reference 
to issues of law or repetition of the testimony of witnesses.” It is charged in 
the motion that defendant’s statement violates the statute cited and our rule 16, 
and asks dismissal of the appeal, as provided by our rule 18. With these rules 
in mind, we have examined the alleged offending statement, and while it may 
not be such as would ordinarily be furnished, and requires some. search of the 
record, yet it does set out with a sufficient amount of clarity such a statement 
as to enable us to have a fair understanding of the case without laborious effort 
and reference to the record. Under these circumstances, we do not feel 
warranted in applying the drastic action authorized by our rule 18, and the 
motion to dismiss the appeal is hereby overruled. 


Other points are raised in the motion to dismiss, but, as these refer to 


matters properly to be considered in passing on the case on its merits, they 
will receive attention in due course. 
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[1] There are nine assignments of error, consisting of a verbatim reproduc- 
tion of defendant’s motion for a new trial. While plaintiff makes much of this 
fact, we know of no rule of law whereby an appellant may not adopt the 
points urged in his motion for rehearing as the basis of his assignment of errors. 
These nine assignments of error are discussed under three points and authorities. 

There is no dispute that the insured, in her application for the insurance, 
stated she was of sound health at that time. Under the answer, the question at 
issue is Whether, in fact, the insured was in sound health at that time and at the 
time the policy was issued. It is defendant’s contention she was not, and it is 
urged the trial court erred in refusing certain testimony on that point. : 

The testimony on behalf of plaintiff on the question of decedent’s illness is, 
that on June 29, 1929, she was in the employ of one Mrs. Hornbuckle; that 
she was suddenly taken ill and Mrs. Hornbuckle brought her to her sister’s 
home; the following day, she was taken to a hospital in Kansas City, Kan., and 
later brought back to the City Hospital in Kansas City, Mo., where she died on 
July 12, 1929. Plaintiff testified decedent had not been ill prior to her last. illness. 
“ "Decedent’s sister, Lydia Bell, to whose home she was brought by Mrs. 
Hornbuckle when she was taken ill, testified decedent had given birth to a child 
on October 22, 1928; that the child was still alive and was two years of age 
at the time of the trial; that decedent was not sick previous to her last illness. 
Mrs. Fay Miller, an employer of decedent in 1926 to 1928, testified decedent 
was never ill during that period, and never laid off a day. Mrs. Hornbuckle 
testified decedent had been in her employ from some time in 1928 until witness 
and her husband went on a trip that fall, and that decedent came back to work 
in March, 1929; that decedent was taken ill the last of June, 1929; that prior 
to that time she was never ill, but was faithful and regular; that she was 
suddenly taken ill in the afternoon, and witness took her to the home of her 
sister, Mrs. Bell; that she seemed to be in acute pain, as though it might be 
appendicitis, very acute and sudden. 

In support of the allegations of defedant, there was introduced the testimony 
of Drs. R. C. Loman, William A. Johnson, William A. Hambrick, and Percy 
Turner. Dr. Johnson testified to having called on decedent just prior to her 
death, and, after her death, held an autopsy on her body; that he signed the 
death certificate, giving the cause thereof as “peritonitis, from rupture of a 
— cyst.” During the direct examination of Dr. Johnson, the following 
occurred : 

“Q. What did you find as to the cause of her death? 
of her death was pelvic peritonitis. 

“Q. Anything else? A. The contributory cause was a ruptured dermoid cyst. 

“Q. Anything else? A. Not that could be construed as a cause of death. 

_“Q. Ruptured dermoid cyst was one; and what was the other? A. Pelvic 
peritonitis. 

_ “Q. Will you explain to the jury what is a dermoid cyst? A. A dermoid cyst 
1s an abnormal growth usually connected in some way with the ovary, which has 
its origin during the embryological development of the organism before birth. 
lt usually contains hair, teeth, fragments of bone, and is thought to be caused 


by displacement of some of the elementary tissues that go to form these 
particular organs. * * * 


A. The direct cause 


“Q. Will you explain to the jury what is meant by pelvic peritonitis? A. 


Pelvic peritonitis is an inflammation of the lining of the pelvic or lower 
abdominal cavity. 


“Q. Inflammation of what? A. The pelvic or lower abdominal cavity. 


“Q. When you discovered the ruptured cyst what did you find as to its 
contents? A. Hair, and an oily substance. Nothing more.” 

On cross-examination, witness testified “the rupture of the cyst was the 
contributory cause.” The only mention made of the “salpingitis” alleged in the 
answer was by Dr. Turner, testifying for defedant, when he said in answer 
to the question, “What are the usual causes of peritonitis?” “They are many. 
Salpingitis is one; and ruptured appendix is one; and tubercular infection 
another; and chronic diarrhea is another. There are many.” 

t. Johnson, on cross-examination, also testified: 
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“Q. There are ‘many persons who go through life and are buried with that 
dermoid cyst in their systems? A. Yes,’ sir.” 


Dr. Hambrick testified: “The existence of a dermoid cyst is an abnormal 
condition * * * it is congenital and begins at the birth of the individual. * ** 
Peritonitis can set in from a few minutes to a few days. It can begin immediately 
and that you can have a rupture in the system and peritonitis might set in 
immediately and cause death within a couple of hours and that a dermoid cyst 
might burst and immediately set up an infection that could ensue in a few hours.” 


[2] From the testimony, we are unable to say defendant was entitled to a 
verdict as a matter of law. Thete was substantial evidence in plaintiff's behalf 
from which the jury well might have concluded decedent was in good health 
at the date of the application and issuance of the policy. Furthermore there 
was no request for a directed verdict on the part of defendant. 


[3] The record discloses decedent was taken to St. Margaret's Hospital in 
Kansas City, Kan., and was there treated by Dr. R. C. Loman, a member of 
the medical staff of that institution; that she was later brought to the City 
Hospital in Kansas City, Mo., where she died the day following the transfer, 
Dr. Loman, introduced as a.witness for defendant, was asked to testify as to 
“what you found.” An objection to the question was sustained on the ground 
the doctor’s information was privileged. Defendant charges error in this respect. 
Dr. Loman did testify to the extent of stating that he examined decedent for 
the purpose of treating her, and that each time he saw her it was for the 
purpose of treating her as a patient.. Under the provisions of section 1731, 
Rev. St. 1929, the trial court properly sustained the objection. The record 
further discloses no offer was made as to what was intended to be proved by the 
witness, relating to decedent’s condition of health on June 3, 1929, at the time 
the application was made or the policy issued. 

[4] Under the circumstances, the cases of Cardinale v. Kemp, 309 Mo. 241, 
274 S. W. 437, and Smart v. Kansas City, 208 Mo. 162, 105 S. W. 709, 14 
L. R. A. (N. S.) 565, 123 Am. St. Rep. 415, 13 Ann. Cas. 932, are controlling. 
It has been held that, without the consent of the patient, an attending physician 
cannot testify to any information gained by observation or conversation. _ Corbett 
v. Railway, 26 Mo. App. 621; State v. Kennedy, 177 Mo. 98, 75 S. W. 979. The 
physician need not be employed or paid by the patient. Epstein v. Railway, 250 
Mo. 1, 156 S. W. 699, 48 L. R. A. (N. S.) 394, Ann. Cas. 1915A, 423; Ober- 
meyer v. Mfg. Co., 120 Mo. App. 59, 96 S. W. 673. See, also, Masson v. Ins. 
Co., 225 Mo. App. 925, 36 S.W.(2d) 118. There was no waiver of privilege by 
the institution of the suit. 26 R. C. L., Sec. 134, p. 544; 40 Cyc. 2399, 2402. — 

[5-7] Under point 2, defendant urges the court erred in excluding the testi- 
mony of Dr. P. C. Turner, as to his opinion that an individual possessing an 
abnormal growth such as a dermoid cyst could reasonably be considered as 
being of unsound health. The record discloses Dr. Turner was introduced as an 
expert witness. It is urged the jury was entitled to the aid of expert or skilled 
witnesses in arriving at a verdict. This is true, but such expert evidence must 
be properly introduced to be admissible. The amended answer alleges specifically 
that “salpingitis” was the cause, or contributed to the death of insured. Dr. 
Turner was asked his opinion relative to “dermoid cyst.” Such inquiry was 
not warranted under the specific allegation in the answer, and therefore was not 
admissible. Thompson v. United Rys. Co. (Mo. App.) 249 S. W. 105, 106. 
Before a witness, introduced as an expert, can give his opinion on the question 
of the health of the insured, he must be properly furnished with all the details 
in connection with the case in the form of hypothetical question; in tact a 
hypothetical question properly worded, including all the details and facts. - 
hypothetical question was asked Dr. Turner, but only questions calling or 
conclusions. As in the case of Dr. Loman, defendant made no offer of proof by 
Dr. Turner. Therefore there is nothing for us to review. Cardinale v. Kemp, 
309 Mo. 241, 274 S. W. 437, 447. 

[8, 9] Defendant contends, in its assignments of error, that the court erred [ 
refusing to admit in evidence a certificate of death issued by the Bureau of Vita 
Statistics of the Missouri state board of health, under its seal; the same being ¢ 
public record showing the death of the insured. This point is not presente 
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under defendant’s points and authorities, nor is it discussed in the argument. 
Hence we consider it abandoned. However, it is noted that Dr. William A: John- 
son, who signed the death ceriificate, testified to all matters contained therein, ‘and 
also testified that he performed an autopsy on the body of the insured as a pre- 
requisite for the signing of the death certificate by him; and he was allowed to 
testify to all the findings in detail. Defendant therefore is in no position to com- 
plain in this respect. We rule there was no error in the refusal of the death cer- 
tiicate in evidence, and that if said ruling was error it was harmless under the 
circumstances. 

[10] Defendant urges the court erred in its refusal to admit in evidence 
certain correspondence between defendant and J. M. Gilpatrick, former attorney 
for plaintiff. This matter does not appear either in the assignment of errors nor 
under points and authorities, but is raised for the first time in the printed argu- 
ment. This point therefore is not properly before us for consideration. 

[11] Finally, it is urged: “The court erred in permitting counsel for the re- 
spondent to use such words and language to the jury as would prejudice said jury 
against the rights and interest of the defendant, in that counsel for the plaintiff 
was permitted to testify in an exaggerated manner as to lawful continuances 
granted by the court as though said continuances were vexatiously and unfairly 
obtained by the defendant to the harassment of the plaintiff.” 

The point is mentioned as assignment of error No. 8, but is not urged nor 
mentioned in points and authorities, and there are no authorities cited in support 
of the contention. It is therefore considered abandoned. 

Assignment No. 7 is as follows: “That the verdict of the jury with respect 
to attorneys fees allowed plaintiff was excessive, unreasonable and contrafy to the 
spirit of the law with respect thereto.” 

There is no reference to this assignment in defendant’s points and authorities, 
nor in the printed argument; nor are there any citations of authorities in support 
of defendant’s position in this behalf. Therefore we may not consider it. 


All points raised have been covered in what we have said. The judgment 
is afirmed. 


All concur. 


EPSTEIN v. MUTUAL LIFE INS. CO. OF NEW YORK. 
Supreme Court, New York County. April 2, 1932. 


257 New York Supplement 772. 
1. INSURANCE. 


Unambiguous policy must be construed according to plain, usual, and ordin- 
ary meaning of language. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 
2, INSURANCE. 

Insurer's receipt of proof of disability before insured reached 60 years was 
condition precedent to waiver of future premiums. 


(For other cases, see Insurance, Dec. Dig. § 362.) 
3. INSURANCE. 


Insurer suing to recover for premiums paid during alleged disability must 
allege and prove that he has performed all conditions of policy to be performed 
or that performance has been waived. 


(For other cases, see Insurance, Dec. Dig. § 198[6].) 


_ Action by Edwin Epstein against the Mutual Life Insurance Company of 
New York. On defendant’s motion to dismiss the complaint on the ground that 
it does not state facts sufficient to constitute a cause of action. 

Motion granted, with leave to amend. 


_ Samuel W. Fried, of Brooklyn (Alfred C. B. McNevin, of New York City, 
ot counsel), for plaintiff. 


_ Frederick L. Allen, of New York City (Louis W. Dawson, of New York 
~~ counsel), for defendant. 
OHN, J. 


._ _ This is a motion to dismiss the complaint for legal insufficiency. The action 
is brought to recover disability benefits alleged to be due under three policies of 
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life insurance, similar in form, each containing the following provision: “If the 
Insured, after payment of premium for at least one full year and before default 
in the payment of any subsequent premium, and before attaining the age of 
sixty years, and while this policy is in full force, shall furnish proof satisfactory 
to the Company, at its Home Office in the City of New York, that he has become 
wholly and permanently disabled by bodily injury or disease so that he is and 
will be permanently, continuously and wholly prevented thereby from performing 
any work for compensation or profit or from following any gainful occupation, 
and that such disability has existed continuously for not less than sixty days, the 
Company will waive payment of premiums thereafter becoming due under this 
policy during the continuance of such disability.” 

The complaint prays for a judgment decreeing the policies be adjudged in 
full force and effect during the lifetime of the plaintiff, without payment of any 
further premiums, and for a judgment in the sum of $5,683.64 for premiums 
paid during the alleged disability of the plaintiff. 

{1, 2] There is no ambiguity in the language of the policy, and it must be 
construed according to the plain, usual, and ordinary meaning of the words that 
the parties have employed. Houlihan v. Preferred Accident Insurance Co. of 
New York, 196 N. Y. 337, 340, 89 N. E. 927, 25 L. R. A. (N. S.) 1261; Perlman 
v. New York Life Insurance Co., 234 App. Div. 359, 254 N. Y. S. 646. Under 
the terms of the quoted portion of the policies, the defendant insurance company 
was not obliged to waive payment of premiums during the continuance of any 
disability, unless before attaining the age of sixty years and while the policies 
were in full force and effect, and after payment of premiums for at least one 
year, and before default in the payment of any subsequent premiums, the insured 
furnished proof satisfactory to the company that he had become wholly and 
permanently disabled by bodily injury or disease, and that such disability had 
existed continuously for not less than sixty days. The obligation of the company 
to waive payment of premiums does not rest upon the existence of the disability 
of the insured but it is the receipt by the company before the insured attains the 
age of sixty years, of proof of the disability, which is definitely made a con- 
dition precedent to an assumption by it of waiver of all future premiums 


becoming due. Bergholm v. Peoria Life Ins. Co., 284 U. S. 489, 52 S. Ct. 230, 
76 L. Ed. —. 


[3] To recover, the plaintiff must allege and prove that he has performed 
all of the conditions of the policies on his part to be performed or that 
performance has been waived. Todd v. Union Casualty & Surety Co., 70 App. 
Div. 52, 55, 74 N. Y. S. 1062. Plaintiff’s failure to allege that the insured, 
before attaining the age of sixty years, furnished proof satisfactory to the 
company of the alleged permanent disability or that the performance of that 
condition was waived, renders the complaint fatally defective. Plaintiff's ignorance 
of the provisions of the policies entitling him to waiver of premiums, 1s 
concededly no excuse for failure to comply with the express terms of the 
contracts. Whiteside v. North American Accident Ins. Co., 200 N. Y. 320, 93 
N. E. 948, 35 L. R. A. (N. S.) 696; Metzger v. AStna Insurance Co., 227 N. Y. 
411, 415, 125 N. E. 814; Manson v. New York Life Ins. Co., 229 App. Div. 670, 
675, 243 °.N. -Y.S. 579: 

The complaint does not state facts sufficient to constitute a cause of action. 


The motion to dismiss is, therefore, granted, with leave to plaintiff to amend 
within twenty days after service of a copy of this order with notice of entry 
thereof upon payment of $10 costs. 


MACKOWIAK et al. v. POLISH UNION OF AMERICA 
Supreme Court, Appellate Division, Fourth Department. June 29, 1932. 
258 New York Supplement 134. 
1. INSURANCE. 


Constitution and laws of fraternal association, read into insurance certificate 
by terms thereof, if not illegal, immoral, or contrary to public policy, bind parties. 
(For other cases, see Insurance, Dec. Dig. § 718.) 
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2. INSURANCE. , 

It is neither unlawful nor against public policy for insurance contract to 
stipulate that policy shall become void under specified conditions. 

(For other cases, see Insurance, Dec. Dig. § 722.) 

3. INSURANCE. | ; 

Provision making fraternal insurance certificate void if member loses life by 
beneficiary's hand held valid (Insurance Law § 230 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 787.) 

4, INSURANCE. | j : ; 

It would be against public policy to permit beneficiary who killed insured and 
was convicted of manslaughter to recover on certificate, even without provision 
therein against such recovery. 

(For other cases, see Insurance, Dec. Dig. § 787.) 

5. INSURANCE. 

Where fraternal insurance certificate provided it should be void if insured’s 
death resulted from beneficiary’s act, neither insured’s heirs nor representatives 
could recover in such case. 

(For other cases, see Insurance, Dec. Dig. § 787.) 


Submission of controversy between John A. Mackowiak, as administrator 
of the estate of Aniela Poweski, deceased, and others, plaintiffs, and Polish 
Union of America, defendant, upon an agreed statement of facts, pursuant to 
Civil Practice Act, §§ 546-548. 

Submitted controversy determined in favor of the defendant, and judgment 
granted in favor of the plaintiff for $56.12 only, with interest from January 11th, 
and appeals from judgment and order dismissed, and judgment appealed from 
vacated on stipulation. 

Argued before Sears, P. J., and Taylor, Edgcomb, Thompson, and Crosby, JJ. 

Philip A. Laing, of Buffalo, for appellant. 

John L. Sullivan, of Dunkirk, for respondents. 

Epccoms, J. 


A dispute has arisen between the parties to this action over the liability 
of the defendant for the payment of a death benefit provided for in a member- 
ship certificate issued by the defendant to Aniela Poweski, now deceased. ' The 
parties have chosen to submit their difference to this court for determination, 
pursuant to sections 546, 547, and 548 of the Civil Practice Act, and accordingly, 
have agreed upon a case containing a statement of the facts upon which the con- 
troversy depends. 


Defendant is a fraternal benefit society, organized under the provisions of 
article 7 of the Insurance Law. 

Aniela Poweski became a member of the society, and on August 1, 1919, a 
certificate which provided for the payment of a death benefit of $250 to her 
husband, Walenty Poweski, was issued to her. Mrs. Poweski died on the 16th 
day of February, 1931, while still a member in good standing. Due proofs of 
death were filed, but defendant refused to pay the death benefit. 

The constitution of the defendant contains the following provision: “§ 49. 
Sec. 49. Forfeiture of Benefits. If any member of this Union * * * shall lose 
his life at any time by the hand of the beneficiary of such member or through 
any conspiracy or connivance on the part of the beneficiary, the insurance 
certificate of such member shall thereby become null and void, and all insurance 


pol ay thereon shall be returned to the legal representative of the deceased 
member.” 


Mrs. Poweski died as the result of a wound which was inflicted by her 
and, Walenty Poweski, the beneficiary named in the certificate, when he 
struck her over the head with a poker. As a result of this assault, Poweski 
Was indicted by the grand jury of Chautauqua county for the crime of man- 
Slaughter in the first degree. He pleaded guilty to the charge, and was sentenced 
to Auburn Prison for a term of not less than ten nor more than twenty years. 


hush 


This action is brought by the administrator of the estate of said decedent, 


and the general guardian of her infant children, to whom Walenty Poweski 
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assigned whatever interest he had in said certificate, to recover the sum of 
$250 the specified death benefit. 

[1] Decedent’s certificate of membership provides that the constitution and 
laws of the society and the application for membership shall constitute the 
agreement between the society and its members. The provisions thus read into 
the contract of insurance, if not illegal, immoral, or contrary to public policy. 
are binding on the parties. Shipman v. Protected Home Circle, 174 N. Y, 308 
409, 67 N. E. 83, 63 L. R. A. 347; Sabin v. Phinney, 134 N. Y. 423, 428 3] 
N. E. 1087, 30 Am. St. Rep. 681; Banger v. Rothchild, 123 N. Y. 577, 579, 26 
N. E. 3; Hellenberg v. District No. 1, of Independent Order of B'nai Berith, 94 
N. Y. 580, 584; Hess v. Johnson, 41 App. Div. 465, 58 N. Y. S. 983. 

: [2] It is neither unlawful, nor is it against public policy, for a contract of 
insurance to stipulate that the policy shall become void under certain specified 
conditions or contingencies. Douglas v. Knickerbocker Life Ins. Co., 83 N. Y. 
492; Northwestern Mut. Life Ins. Co. v. Hazelett, 105 Ind. 212, 215, 4 N. E. 582. 
55 Am. Rep. 192; Greer v. Supreme Tribe of Ben Hur, 195 Mo. App. 336 
190 S. W. 72. 

[3] A provision, similar to the one in question, making a policy void in the 
event that the insured loses his life at the hand of the beneficiary, is valid and 
enforceable. Grand Circle, Women of Woodcraft, v. Rausch et al. 24 Colo. 
App. 304, 134 P. 141; Grand Lodge, United Brothers of Friendship of Texas 
and Sisters of Mysterious Ten, v. Lawson (Tex. Civ. App.) 203 S. W. 394. 


[4] Without a condition in the contract of insurance similar to the one in 
question, Walenty Poweski would not be permitted to recover this death benefit. 
To allow such a result would be against public policy. The law will not lend 
its aid to one who bases his ¢ause of action on his own criminal act. Riggs v. 
Palmer, 115 N. Y. 506, 22 N. E. 188, 5 L. R. A. 340, 12 Am. St. Rep. 819; Smith 
v. Metropolitan Life Ins. Co., 125 Misc. 670, 211 N. Y. §S. 755; New York 
Mutual Life Ins. Co. v. Armstrong, 117 U. S. 591, 600, 6 S. Ct. 877, 29 L. Ed. 
997: Grand Lodge, United Brothers of Friendship of Texas and Sisters of 
Mysterious Ten, v. Lawson (Tex. Civ. App.) 203 S. W. 394. 


[5] The plaintiff argues, however, that the policy is a valid and enforceable 
agreement in favor of the estate of the decedent, even if the beneficiary cannot 
recover thereon. 


The liability imposed upon the defendant is purely contractual. The agree- 
ment between the parties measures the rights of every one claiming under it. 
There is not a word in the certificate of membership, or in the constitution, 
by-laws, or rules of the defendant, which gives to the heirs or representatives of 
a deceased member any right whatsoever in event that the beneficiary cannot take 
under the policy. The contract of insurance is not susceptible of the construction 
sought to be put upon it by the plaintiff. The clear and explicit language of the 
constitution making the insurance certificate null and void if the member dies 
at the hand of the beneficiary, and the provision that, in such event, the 
insurance rates already paid shall be returned to the legal representatives of the 
deceased member, indicates beyond all question of doubt that, if the contingency 
provided for should occur, the parties intended that the certificate should have 
no value, and should be without legal or binding force for any purpose what- 
so ever, so far as the death benefit is concerned. The parties had a right to 
make just such an agreement, and the court is bound to enforce the contract 
as made, and not to Iter or modify it in any manner. No recovery can be had 
here by the heirs or legal representatives of the estate. Dickerson, Adm’r Vv. 
Midvale Beneficial Ass’n, 264 Pa. 415, 107 A. 778; Greer v. Supreme Tribe of 
Ben Hur, 195 Mo. App. 336, 190 S. W. 72; Warner v. Modern Woodmen of 
America, 67 Neb. 233, 93 N. W. 397, 61 L. R. A. 603, 108 Am. St. Rep. 634, 
2 Ann. Cas. 660; Golden Star Fraternity v. Martin, 59 N. J. Law, 207, 35 A. %8; 
Spicer v. New York Life Ins. Co. (C. C. A.) 268 F. 500. Under the conceded 
facts, I think that the plaintiff is not entitled to recover the death benefit specified 
in the insurance certificate. He is, however, entitled to the insurance rates 
which have been paid on said certificate, amounting to $56.12. 


Submitted controversy determined in favor of the defendant, and judgment 
granted in favor of the plaintiff for $56.12 only, with interest from January Il, 
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1932, as conceded by defendant, and appeals from judgment and order dismissed 
and judgment appealed from vacated on stipulation. 


RUCKENSTEIN v. METROPOLITAN LIFE INS. CO. 
Supreme Court, Trial Term, New York County. June 28, 1932. 
: 258 New York Supplement 162. 
1, INSURANCE. ta 

Beneficiary unconditionally designated in life policy has present or vested 
right to receive sum payable at maturity of policy. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

2. INSURANCE. | 

Any action by insured or insurer with respect to policy defeating, impair- 
ing, or materially changing rights of irrevocable beneficiary is void. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

3. INSURANCE. ay 
Insurer held not bound to notify beneficiary when premium became due. 
(For other cases, see Insurance, Dec. Dig. § 353[1].) 

4, INSURANCE. 

Insurer negotiating with insured for modification of life policy waived right 
to repudiate both original and new policy, though new policy was not delivered 
during insured’s lifetime. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 

5. INSURANCE. ae 

Irrevocable beneficiary, where negotiations between insurer and insured 
resulted in delivery of new policy in reduced amount after expiration of original 
policy, could recover only amount of new policy. 

(For other cases, see Insurance, Dec. Dig. § 141[4].) 

Action by Sadie Ruckenstein against the Metropolitan Life Insurance 
Company. 

Judgment in accordance with opinion. 

J. Emanuel Ankus, of New York City, for plaintiff. 

Tanner, Sillcocks & Friend, of New York City (Dean Potter, of New York 
City, of counsel), for defendant. 

SHIENTAG, J. 

__ This is an action by the irrevocable beneficiary to recover the value of a 
$20,000 life insurance policy following the death of the insured. 


On February 14, 1929, the defendant issued to Max Ruckenstein a $20,000 
policy on his life payable to his wife, the present plaintiff. The insured paid 
two annual premiums which carried the insurance to February 14, 1931. At the 
end of the second policy year, February 14, 1931, the policy would have had a 
cash value of $520. But in September, 1930, Mr. Ruckenstein and his wife, the 
beneficiary, applied for a $520 loan. The company advanced the amount less 
interest, and this loan was outstanding at the end of the second policy year. The 
existence of this loan consumed the full value of the policy, and left nothing as 
acash surrender value or with which to purchase extended term or endowment 
msurance. On January 14, 1931, the usual premium due notice was mailed to 
Mr. Ruckenstein as required by section 92 of the Insurance Law. He had thirty- 
one days’ grace after February 14, 1931, in which to make payment, and the 
grace period expired March 17, 1931. This third annual premium was never 
paid. Mr. Ruckenstein died on April 10, 1931. 

On the facts stated, had there been nothing more, the policy clearly would 
have lapsed on March 17, 1931, before Mr. Ruckenstein’s death, and there would 
have been nothing payable to his widow, the plaintiff. But a transaction did 
take place during the grace period, which plaintiff claims kept the full policy 
alive, though the premium thereon was never paid. 


On March 6, 1931, Mr. Ruckenstein called at defendant’s inquiry office, and 
ached for figures on a charge of his policy reducing the amount to $10,000 or 
$5,000. On March 13, the company wrote to him quoting figures on both of 
these propositions. On March 14, defendant’s agent called to see him, and Mr. 
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Ruckenstein then signed and delivered to the agent an application to change 
the policy from $20,000 to $5,000, and at the same time delivered to the agent the 
$20,000 policy and a check for $44.65, being the amount of the quarterly premium 
on the policy for $5,000. The application provided that the company shall assume 
no liability thereunder “until it has been received, approved, and the rewritten 
pol'cy issued and delivered during the life-time of the applicant.” 

Nothing else was done within the grace period. Thereafter the application 
took its regular course. No medical examination of the insured was requested 
or had by the company in connection with the application for change. The 
papers were sent to the home office, received there shortly after March 20, and 
there was stamped on the $20,000 policy, “Policy changed. Change Diy. March 
25, 1931.” On or about March 26, 1931, the policy division wrote a policy in the 
sum of $5,000 on the life of Mr. Ruckenstein bearing the same number and date 
as the $20,000 policy. The defendant neither asked for nor received the consent 
of the irrevocable beneficiary to the change; it never notified the beneficiary of 
any such contemplated change; and it does not appear that the beneficiary had 
any knowledge thereof. On or about March 30, 1931, the $5,000 policy was sent 
from the home office to one of the district officers of the company, with in- 
structions to deliver the policy to the insured and to have the form requesting 
the change signed by the insured and the beneficiary. On April 12, 1931, the 
agent called at the home of the insured with the policy and form, and, on being 
told of the insured’s death two days before took the policy back to his office. 
Thereafter the beneficiary refused to receive the changed policy, and declined 
to accept the company’s check for $4,993.63, the amount computed to be due 
on that policy. 

So far as the entries on the books and records of the company are concerned, 
it does not appear that the $20,000 policy was ever entered on those records 
as lapsed. 

On these facts the plaintiff sues for the original amount of the policy, less the 
earned premium and loan outstanding, and contends: (1) That, being an irrevoc- 
able beneficiary, the defendant could not divest or change her interest in the con- 
tract of insurance without notice or without obtaining her consent; (2) that the 
act of the defendant in changing the contract of insurance from one of $20,000 to 
one of $5,000 was void and not binding on her; and (3) that, by making such change 
without her knowledge or consent, defendant is estopped from setting up the fail- 
ure to pay the premium of February 14, 1931. 


[1] A beneficiary unconditionally designated in a policy of life insurance has a 
present or vested right to receive, whenever the policy matures, whatever sum may 
become payable thereon in accordance with its terms. 

[2] If, therefore, while a policy is in force, the insured, insurer, or both, with- 
out the consent or authorization of the beneficiary, take any action with respect 
to the policy that would defeat, impair, or materially change the rights of the 
beneficiary thereunder, such action, so far as the beneficiary is concerned, has 
no force and effect, and is void. 

Thus, in the cases cited by the plaintiff, it was held that, when the surrender 
or alteration of the policy resulted in unjust enrichment of the insured or of a new 
beneficiary, that action was not binding upon and could be repudiated by the original 
irrevocable beneficiary. Stilwell v. Mutual Life Ins. Co. of New York, 72 N. Y. 
385; Garner v. Germania Life Ins. Co. 110 N. Y. 266, 18 N. E. 130,1 L. R.A. 
256; Whitehead v. N. Y. Life Ins. Co., 102 N. Y. 143, 6 N. E. 267, 55 Am. Rep. 787. 

In those cases it was held that not only were the surrenders and changes void 
as against the irrevocable beneficiaries not consenting thereto, but that, in actions 
which the latter brought upon the original policies, the companies would be pre- 
cluded from setting up defaults in the payment of premiums occurring after the 
wrongful or unauthorized acts. 


“The company cannot depend upon a default to which its own wrongful act 
contributed, and but for which a lapse might not have occurred.* * * The compaty 
kept the secret on its part, and now cannot set up as a defense the non-payment of 
premiums which it did not intend or expect to receive, and which it may justly 
be said to have occasioned by its own unauthorized act.” Whitehead v. N 
Life Ins. Co., supra, at page 156 of 102 N. Y., 6 N. E. 267, 272, 55 Am. Rep. 787. 
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The court very properly held that recovery should not be limited to the sur- 
render value. : 

“That would add the sanction of the court to the unauthorized surrender, and 
make it valid, leaving only an action for the surrender value. More than that was 
the interest of the assured, and greater than that their loss by the unauthorized act. 
They can only obtain full redress by a recovery of the amount insured, less the 
the unpaid premiums and interest.” Whitehead v. N. Y. Life Life Ins. Co., supra, 
at rages 156, 157 of 102 N. Y., 6 N. E. 267, 272, 55 Am. Rep. 787. 

“In the three cases cited, the waiver, estoppel, or disability of the company, how- 
ever it may be termed, to take advantage of subsequent default in payment of 
premiums, was based upon the proposition that it was the wrongful or unauthorized 
act of the company, whether done in good faith or not, which occasioned or con- 
tributed to the occurrence of the default. 


“No one shall be permitted to found any claim upon his own in equity or take 
advantage of his own wrong.” Imperator Realty Co. v. Tull, 228 N. Y. 447, 457, 
127 N. E. 263, 266. 

[3] In the instant case, however, no unauthorized or wrongful act of the 

insurance company contributed to the occurrence of the default. The insurance 
company was not bound to notify the beneficiary when the premium became due. 
Rowe v. Brooklyn Life Ins. Co., 11 App. Div. 532, 42 N. Y. S. 646, affirmed, 162 
N. Y. 604, 57 N. E. 1123. When the insurance company, three days before the 
expiration of the grace period, received the old policy, accompanied by an applica- 
tion for its modification, which was, by its terms, ineffective until the application 
had been approved by the insurer and a new policy had been delivered to the insur- 
ed, that company did not prejudice the rights of the insured or the beneficiary un- 
der the original policy. Had either insured or beneficiary offered to pay the prem- 
ium due under the original policy three days after that application, -the insurance 
company could not have refused to continue the original policy in force. No such 
offer was made. The original policy lapsed before the new policy was finally agreed 
upon. Whether that lapse was entered upon the books of the insurer is not 
material. 
_ [4] Although the new policy was not delivered to the insured during his life- 
time, the insurer is deemed to have waived its right to repudiate both the old and 
the new policy. This waiver the law creates, not on the theory that in negotiating 
for a modification of the old policy the insurer committed a wrongful or unauthor- 
ized act, but simply because it would be inequitable to permit the insurer to take 
advantage of an omission induced by its own conduct. New York Life Insurance 
Co. v. Eggleston, 96 U. S. 572, 24 L. Ed. 841. But the insurer, in waiving its right 
to claim an absolute forfeiture, has not waived its right to insist upon the reduc- 
tion in the amount of the policy, which it offered as an alternative to forfeiture. 
Where both parties have acted within their rights, the doctrine of waiver works 
both ways. If the insurer is precluded from a repudiation of all liability after nego- 
tiating for a reduction in the amount of the insurance, no less is the insured or 
his beneficiary precluded by such negotiation from a repudiation of the reduction. 
In the absence of fraud, collusion, or bad faith, and there is no suggestion of any 
such in this case, an equitable instrument should not be utilized as the basis of a 
technical claim. The plaintiff cannot use the waiver to the extent that it helps her 
and then ignore it to the extent that it hurts her. 


In the very case cited by plaintiff (Whitehead v. New York Life Ins. Co., 
supra) three policies of life insurance were involved. The court allowed recovery 
on two policies which were in force when the wrongful surrender took place, 
notwithstanding default in payment of premiums thereafter, but held that no 
action would lie as to the third policy which had lapsed before the surrender. 

‘It is obvious * * * that if, in any sense, the insurer can be said to have re- 
‘ognized the policy as a valid and subsisting obligation, it was a conditional and not 
an absolute recognition. It was conditioned upon the surrender, and made solely 
tor that purpose * * * and the plaintiffs cannot avail themselves of the waiver 
which their agent secured, and repudiate the terms and conditions upon which 


alone he secured it.” Page 155 of 102 N. Y., 6 N. E. 267, 271, 55 Am. Rep. 787. 


The surrender of the lapsed policy was not a wrongful or unauthorized act. 
[5] So here, there being no fraud or collusion and no wrongful or unauthorized 
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act which changed the rights of the beneficiary while the original policy was in 
force, the plaintiff cannot avail herself of the waiver arising from continued nego- 
tiations and repudiate the terms and conditions of such negotiations. The de- 
fendant in its answer sets up its offer to pay to the plaintiff, who refused to ac- 
cept the same, the balance computed to be due on the $5,000 policy, the sum of 
$4,993.63. 

Judgment is accordingly directed in favor of the plaintiff for $4,993.63, with 
interest. Settle order on one day’s notice. 


LIFE & CASUALTY INS. CO. OF TENNESSEE v. RUSSELL. 


Supreme Court of Tennessee. July 2, 1932. 
51 Southwestern Reporter (2d) 491. 
INSURANCE. 

That insurance agent appeared at policyholder’s door to collect premium with 
hat pulled down to obscure vision of face and with pistol in hand held not to 
render insurer liable to policyholder for fright and resulting injury. 

(For other cases, see Insurance, Dec. Dig. § 93. 


Appeal from Circuit Court, Davidson County; A. G. Rutherford, Judge. 

Suit by Sarah Russell against the Life & Casualty Insurance Company of 
Tennessee. Judgment for plaintiff, and defendant brings error. 

Reversed, and suit dismissed. 

M. P. Estes, of Nashville, for plaintiff in error. 

Jeff McCarn, of Nashville, for defendant in error. 

McKinney, J. 

Mrs. Russell sued the insurance company for damages. After stating that 
she was a policyholder in said company and that its agent called at her home 
on August 8, 1931, to collect the premium due, as was his custom, the declaration 
alleges the following: 

“Plaintiff is a woman of rather timid nature and easily frightened and 
excited, and instead of coming to the door and making himself known and 
making his business known, the defendant’s said agent or collector walked to 
plaintiff's door, knocked on the door, causing plaintiff to come to the door, 
which was open, but there was a screen door standing closed, and defendant's 
said agent had his hat pulled down so that his face could not be seen by plaintiff 
and he stood in front of her and near her in that condition with a pistol 
presented at plaintiff for the purpose of frightening her and which did frighten 
her so that she was overcome to such an extent that she lost control of herself, 
became helpless, had to be put to bed and attended by a physician. She was 
confined to her bed for more than a month, was attended by a physician, and 
was caused to suffer loss of sleep and caused to become extremely nervous, from 
all of which plaintiff suffered and was damaged in the sum of $10,000.00, for 
which she sues and demands a jury to try the cause.” 

From the foregoing it may be inferred that the agent never spoke a word, 
did not demand the premium due, and did or said nothing to indicate that he 
was there as the representative of the insurance company. As to whether the 
agent was playing a prank, attempting to commit robbery or some other crime, 
or was mentally unbalanced, the declaration is silent. Clearly his conduct was not 
authorized or condoned by the company, and his act was not such as was con- 
templated by his employment, or as might reasonably have been anticipated by 
his employer in connection with his duties. 

The case was tried upon the following stipulation, to wit: 


“In this cause it is agreed that the facts are as stated in the declaration and 
if the facts so stated make out a case of liability against the defendant in favor 
of the plaintiff, the Court is authorized to render a judgment against the defend- 
ant in favor of the plaintiff for the sum of One Thousand ($1,000) Dollars, 
subject to defendant’s right to except and appeal to the Supreme Court for a 
reversal of such judgment.” ‘ 

The trial court entered judgment in favor of Mrs. Russell for $1,000. This 
was error, since the declaration states no cause of action. 

In Deihl & Lord v. Ottenville, 14 Lea (82 Tenn.) 191, 196, this court said: 
“In Cooley on Torts, page 535, it is said the liability of the master only arises 
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when that which is done is within the real or apparent scope of the master’s 
business. It does not arise where the servant has stepped aside from his employ- 
ment to commit a tort, which the master neither directed in fact nor could be 
supposed from the nature of his employment to have authorized or expected the 
servant to do.” 

Further on in the opinion the following statement appears: “If the servant 
sep aside from his employment, that is, abandon it for the time being, to commit 
4 tort not within the course or scope of his employment, the master is not liable. 
We do not understand that it is necessary, within the meaning of that term, 
that he should literally and physically ‘step aside’ from the locus in quo; he 
is serving his master in the performance of his legitimate duties before he can 
abandon or ‘step aside’ from that service and commit a tort not within the 
scope of his employment. But where the wrong is done wholly for his own 
purpose, disconnected from the execution of his master’s orders, the servant and 
not the master is liable. He has ‘stepped aside’ from the course or scope of his 
employment.” 

In Hunt-Berlin Coal Co. v. Paton, 139 Tenn. 611, 202 S. W. 935, it was 
held that the willful tort of the servant could be imputed to the master in 
three classes of cases: (1) Where the master is under contract, expressed or 
implied, with the person wronged, or under a law-imposed duty, requiring the 
master to refrain from mistreatment of him; for example, assaults upon passengers 
by railway employees... (2) Where the nature of the employment or the duty 
imposed on the servant is such that the master must contemplate the use of 
force by the servant in performance, as a natural or legitimate sequence; for 
example, cases involving assault and homicides by special officers in the master’s 
employ. (3) Where a dangerous instrumentality is intrusted by the master to the 
servant, which has capability of harm to the public, such as a locomotive whistle 
willfully sounded. 

It is apparent that the case under consideration does not fall within either of 
the enumerated classes; hence there is no liability so far as the company is 
concerned. 

The law as to master and servant and principal and agent is analogous, and 
is based upon the same principle. Cantrell v. Colwell, 3 Head (40 Tenn.) 472; 
Deihl & Lord v. Ottenville, supra. 

Reversed, and suit dismissed. 


SINK et al. v. WACO MUT. LIFE & ACCIDENT ASS’N et al. No. 1168. 
Court of Civil Appeals of Texas. Waco. April 21, 1932. 
Rehearing Denied May 19, 1932. 
49 Southwestern Reporter (2d) 888. 


1. INSURANCE. 

_ Where insurer with knowledge of adverse claim by insured’s widow and 
minor child paid proceeds of life policies to beneficiaries with no insurable in- 
terest beyond amounts owed them by insured, which were a small portion of 
amount of policies, insurer was liable to widow and child on policies, less amount 
ot such indebtedness. 

(For other cases, see Insurance, Dec. Dig. § 585[1].) 

Appeal from District Court, McLennan County; Giles P. Lester, Judge. 

Action by Delza Earp Sink and another against the Waco Mutual Life & 
Accident Association and others, wherein the named defendant filed cross-action 
oe J. ©. Tate and other defendants. From judgment rendered, plaintiffs 
appeal. 

Reversed and remanded. 

J. W. Thomas, of Dallas, and Tirey & Tirey, of Waco, for appellants. 

W. L. Eason and Bryan & Maxwell, all of Waco, for appellees. 

Barcus, J. 

Appellant Mrs. Sink, for herself and minor’ daughter, instituted this. suit 
against appellee insurance company to recover the proceeds of two insurance 
Policies issued on the life of her deceased husband, J. A. Earp. The insurance 
Company issued two policies on the life of J. A. Earp, one payable to J. C. Tate 
and one to James R. Tate. Mr. Earp died about December 23, 1926, intestate, 
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leaving as his sole heirs the appellants. There was no administration on Earp’s 
estate and there was no necessity therefor. After his death, but before this 
cause was tried, Mrs. Earp intermarried with Mr. Sink. The insurance company 
is a mutual association and a call was issued on the two policies and there was 
paid, on the one payable to J. C. Tate, $784, and on the one payable to J. R, 
Tate, $540. 

On February 1, 1927, J. R. Tate wrote Mrs. Earp and told her that the 
insurance company had notified him that she had refused to sign an order 
authorizing the company to pay him the proceeds of the policy and that he 
was returning the order to her to be signed, and that if she did not sign it the 
company would not pay any one the money; that if she would sign, he would 
take the money and pay Mr. Earp's debts and then, per his agreement with Mr, 
Earp, give her one-half of what was left. On February 7th, the insurance as- 
sociation wrote Mrs. Earp that it was ready to pay the J. C. Tate policy and 
would be ready to pay the J. R. Tate policy in about two weeks, and stated: 
“However, some adjustment must be had between you and Mr. Tate. Our 
records show Mr. Tate to be the beneficiary and unless you and he adjust your 
differences, then we will have to file an interpleader and let the court decide 
who should have the money.” 

In connection with the above letters, an order was inclosed for Mrs. Earp 
to sign which authorized the insurance company to pay J. C. Tate and J. R. 
Tate the proceeds of the two policies. Mrs. Earp, now Mrs. Sink, received the 
letters, together with the order for her to sign; but she refused to sign the 
order and returned it unsigned. On February 12th, J. C. Tate and J. R. Tate 
executed an indemnity bond to the insurance company and it then paid to J. C. 
Tate and J. R. Tate the proceeds of the respective policies. At the time the 
insurance company paid the policies it knew that Mr. Earp had left a minor 
child and knew that J. C. Tate and J. R. Tate were no relation, either by blood 
or marriage, to Mr. Earp. Mrs. Earp, for herself and minor child, seeks to 
recover from the insurance company the proceeds of said policies, and also asks 
for judgment against J. C. Tate, J. R. Tate, and their bondsmen, Bertha Arnold 
and W. N. Barlow,. on the indemnity bond. The insurance company, by cross- 
action, asked for judgment over against the Tates and their bondsmen for any 
amount Mrs. Earp Sink might recover against it. 

In answer to special issues, the jury found, among other things, that the 
insurance company mailed to Mrs. Sink the letter of February 7th advising her 
that if she and Tate did not adjust their differences it would file an interpleader 
in the court to determine to whom the money should be paid; that Mrs. Earp 
Sink received the letter; that Mrs. Sink did not rely on the representations 
made in the letter; that Mrs. Sink told Mrs. Bradley, the agent of the insurance 
company, to pay the proceeds of the policies to the Tates; that Earp owed J. C. 
Tate $179.15 and owed J. R. Tate $64.80. Based on said findings, the trial court 
entered judgment denying Mrs. Sink any recovery on the policies against the 
insurance company, but awarded her judgment against J. C. Tate for $719.20. 
J. R. Tate, during the pendency of the suit, died and he was dismissed on the 
representation that his estate was totally insolvent. 

[1] Appellants contend that under the undisputed facts, the trial court er- 
roneously entered judgment denying them a recovery against the insurance 
company for the proceeds of the policy, less the indebtedness which the jury 
found Mr. Earp owed J. C. and J. R. Tate. We sustain this contention. While 
the jury found that Mrs. Sink told the insurance company to pay the Tates the 
proceeds of the policies, the issue as submitted did not ask the jury to determine 
when this order had been given by Mrs. Sink. The overwhelming testimony 
indicates that this authorization, if given at all by Mrs. Sink, was given early 
in January, and that thereafter both Mr. Tate and the insurance company had 
tried to get her to sign a written order authorizing the insurance company to 
pay the money to the Tates and that she had refused to sign said order. The 
record shows that the insurance company had actual knowledge that Mr. Earp 
left surviving him a minor child. Mrs. Sink could not by any order, either oral 
cr written, dispose of the interest the minor child had in the policies. 

Appellees contend that the insurance company in no event Is liable to = 
pellants because it paid the policies to the named beneficiaries therein, and tha 
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the sureties on the bond of Tates would not be liable because the insurance 
company was not liable. These contentions, we think, have been determined 
adversely to appellees’ contention in the case of Manhattan Life Ins. Co. v. 
(Tex. Civ. App.) 139 S. W. 51 (error ref.), and writ of certiorari dismissed by 
the Supreme Court of the United States, 234 U. S. 123, 34 S. Ct. 875, 58 L. Ed. 
1245. In the Cohen Case, supra, the court held that an insurance company 
could not relieve itself from liability by paying a policy to the named beneficiary 
where it knew at said time that some one else was claiming the proceeds thereof 
adversely to the named beneficiary. In the case at bar, admittedly J. C. Tate 
and J. R. Tate had no insurable interest in the life of Mr. Earp over and above 
the amount which he owed them at the time of his death. Under the jury’s 
findings the amount of said debts was a very small portion of the amount due 
on the policies. The insurance company, in order .to protect itself, took an in- 
demnity bond from J. C. and J. R. Tate, thereby admitting in éffect that it 
knew there were adverse claimants to said fund, 

[2] In the case of Cameron vy. Barcus, 31 Tex. Civ. App. 46, 71 S. W. 423, 
the court held that where an insurance company paid a policy to the named 
beneficiary, with notice that others were claiming the proceeds thereof, it did 
so at its peril, and that where it took an indemnity bond from the named bene- 
ficiary upon payment, it was entitled in the same suit to judgment over against 
said bondsmen for any sum that it was held liable for to those who were entitled 
to the proceeds of the policy. 

The judgment of the trial court is reversed, and the cause remanded. 


LOYAL FRIENDS OF AMERICAN BENEV. ASS’N v. CENTER. No. 11014. 
Court of Civil Appeals of Texas. Dallas. April 30, 1932. 
49 Southwestern Reporter (2d) 898. 
2, INSURANCE. 

Fraternal insurance association’s regulations governing member’s expulsion 
held exclusive, precluding acts of association’s local agents not in accordance with 
regulations from constituting illegal expulsion of member. 

(For other cases, see Insurance, Dec. Dig. § 694[2].) 

4, INSURANCE. 

Instruction for computing damages for canceling fraternal benefit certificates 
held erroneous. 

Instruction in effect instructed jury in considering damages for can- 
celing certificates to take face value of certificates, health and sick benefits 
received and expected to be received, less dues payable remainder of life, 
and further directed that in computing sick benefits to consider loss of 
time from insured’s employment by reason of sickness. Such instruction 
was erroneous, because it assumed, in absence of evidence, that insured 
during life expectancy would in all probability suffer illness confining her 
to bed, and requiring attendance of physician a reasonable length of time, 
and because it assumed liability to exist against insurer for insured’s loss 
of time from her occupation, when such liability did not exist by virtue 
ot certificates. 

(For other cases, see Insurance, Dec. Dig. § 730%.) 

5. INSURANCE. 

Measure of damages for canceling fraternal benefit certificates was value of 

certificates at date of their alleged breach. 


(For other cases, see Insurance, Dec. Dig. § 730%.) 
6 INSURANCE. 


_ In suit for damages for canceling benefit certificates, certificates’ value at 
time of canceling was gross amount of benefits at maturity, minus dues payable 


ete expectancy and interest thereon, plus sick benefits entitled to be 
ceived, 


) (For other cases, see Insurance, Dec. Dig. § 730%.) 

/, INSURANCE. 

d _Earnings insurer, sued for damages for canceling benefit certificates, could 
aim trom dues under certificates, should be determined by calculating interest on 
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each dues payment from payment date at 6 per cent. to date life expectancy ended, 
(For other cases, see Insurance, Dec. Dig. § 73014.). 
8. INSURANCE. 


Insured suing for damages for canceling of benefit certificates could recover 
as sick benefits all benefits accrued prior to breach, or that would accrue after 
breach from illness contracted before breach, and for period illness would con- 
tinue after rendition of judgment. 


(For other cases, see Insurance, Dec. Dig. § 73014.) 
9. INSURANCE. 


Insured suing for damages for canceling benefits certificates could not be pre- 
sumed to become sick during presumed life expectancy. 


(For other cases, see Insurance, Dec. Dig. § 730%.) 
10. INSURANCE. ; 

In suit for cancellation of fraternal benefit certificates, whether letter regard- 
ing insured’s dues was written by insured or some one acting for her held for jury. 


(For other cases, see Insurance, Dec. Dig. § 730%.) 
Appeal from District Court, Grayson County; R. M. Carter, Judge. 


Suit by Lena Center against the Loyal Friends’of American Benevolent Asso- 
ciation. From a judgment for plaintiff, defendant appeals. 

Reversed and remanded. 

B. F. Gafford, of Sherman, for appellant. 

W. J. Durham, of Sherman, for appellee. 

VAUGHAN, J. 


Appellee filed this suit March 4, 1930, and the amendment on which it was 
tried September 23, 1930, to recover damages on account of the alleged breach 
by appellant, on September 15, 1929, of two certain benefit certificates issued by it 
to appellee. Judgment was rendered in favor of appellee on December 31, 1930, 
for $825, with interest and costs of suit, from which this appeal was duly prose- 
cuted. Appellant, a fraternal benefit association duly incorporated under the laws 
of and maintaining lodges in the state of Texas, issued to appellee a benefit cer- 
tificate on November 11, 1922, for $500, payable at her death to the beneficiaries 
named therein, and, in addition thereto, said certificate provided for the payment 
of a sick benefit to appellee in the sum of $3 per week. For this certificate ap- 
pellee was required to pay monthly dues in the sum of $1.25, and on February 5, 
1926, issued to appellee a burial certificate providing for the payment of “a sum 
not exceeding $75 to the relative of appellee named in said certificate.” On this 
certificate appellee was required to pay annually $1.50 as dues. Following is a 
synopsis of the provisions of appellant’s by-laws and regulations, constituting a 
part of said certificates, material to the disposition of this appeal: 

“(a) If the comrade named in any certificate has complied with all by-laws, 
Constitution, rules and regulations, of this (order) * * * which shall be in force 
at the time of death of such comrade (this association) will cause to be paid to 
the relatives named in said certificate a portion of the burial relief which may 
be on hand to the credit of such fund not exceeding the sum of $200, within 24 
hours after receipt of said proof of death * * * the balance which * * * not 
exceeding $300 * * * shall be payable in the annual meeting of the Grand Lodge 
held on the second Tuesday in July next following the death of said comrade. 

“(b) Special burial benefit certificates in an amount not exceeding the sum 
of $75 may be issued to any comrade in good standing * * * dues to_be $1.50 
per year, payable in advance. * * * If the holder of such * * * certificate has 
complied with all laws, rules, Constitution and regulation of the said (association) 
is in good standing financially, said order will cause to be paid to the relatives 
named in said certificate a sum not exceeding $75. 


“(c) Each member shall receive $3 per week during the time they are sick 
in bed and have a doctor attending them. When a member is sick and = 
the attention of his comrade, the chairman of the sick committee must be notifie 
* * * A financial member cannot be sustained during the time they are sick 
and disabled. Their dues shall be paid out of their weekly benefit money. The 
sick benefit is to be paid regularly by the Sick Committee until convalescence 
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or death, and payable every week commencing at the date when the Sick Com- 
mittee was notified and a doctor’s certificate presented. 

“(d) When a member fails to pay his or her local dues on or before the 
ith day of the month for which same are due, such member shall be considered 
non-financial and shall not be thereafter entitled to any benefits under any 
certificate and under any local lodge or Palace, and also under the National 
Grand Lodge and Palace, and all of which rights shall be forfeited until such 
member has paid all delinquent dues of every character. 

“(e) Any member who has been suspended for non-payment of dues in a 
Lodge * * * may be reinstated by paying what he or she owes, providing 
they have not been non-financial for 12 months; if they have been out for 12 
months or more, they may join as a new member.” 

Appellee in part alleged that she had “complied strictly with the terms of 
sid certificates of insurance * * * and had at all times obeyed and complied 
with the rules, laws and regulations of defendant corporation from the date she 
became a member until the filing of this suit * * * that she had paid all 
premiums and assessments due upon said certificates of insurance up until Sep- 
tember 15, 1929, but notwithstanding ‘such facts, defendant, on or about September 
15, 1929, acting through its agents, Hattie Bruce and J. R. Patterson, arbitrarily, 
maliciously, wrongfully and illegally suspended or expelled plaintiff; or caused 
plaintiff to be wrongfully and illegally suspended as a member of defendant cor- 
poration, and illegally cancelled her policy or policies of insurance, or caused the 
same to be illegally cancelled, to plaintiff’s damages in the sum of $575.” 

In addition to the above sum, appellee claimed damages in the sum of $399, 
as the amount of sick benefits that accrued to her on account of 133 weeks of 
continuous illness during the period of time dating from June 27, 1928. Other 
sums claimed as damages on account of said alleged breach of contracts we find 
it not necessary to consider, same not being in any respect embraced within the 
provisions of either of said certificates directly or indirectly as a benefit con- 
tracted to be received by appellee. Appellant’s answer on the merits consisted of 
a general denial, a special plea, denying that it had canceled any policy or ’cer- 
tificate now held or heretofore held by the appellee, and denied that the local 
lodge at Sherman, Tex., of which appellee was at one time a member, had ever 
canceled her membership in such local lodge or palace, and further alleged: 
“That plaintiff has failed to pay her lodge dues and her Grand Lodge dues and 
became non-financial and in bad standing both with the local lodge, and palace, 
and with the defendant corporation, long prior to giving any notice of her physical 
condition to the officials of the local lodge as prescribed by its Constitution and 
by-laws and the rules and regulations of such association.” 

_ Following are the special issues submitted to and answers made thereto by the 
jury, viz.: 

“(1) Was the plaintiff sick or disabled on September 15, 1929? Answer: Yes. 

“(2) Did the sick committee of the Lodge in question or any of its officers 
have knowledge of the facts of disability, if any, of the plaintiff on September 
15, 1929? Answer: Yes. 

“(3) What amount of money, if any, will fairly and reasonably compensate 
plaintiff for damages, if any, she has sustained by reason of defendant's cancella- 
tion of her insurance policy, if it did so cancel it? Answer: $825.” 

_ On this verdict the judgment appealed from was rendered. Appellant requested 
the following special issues which the trial court refused to submit, viz.: 

“Did the defendant Grand Lodge cancel the policies of the plaintiff? 


(2) After August 15, 1929, and on or before September 15, 1929, did 
plaintiff pay the defendant order dues for the month of September, as a member 
of the defendant organization ?” 


[1-3] Special issue No. 1 refused by the court presented a vital matter for 
determination by the jury, and which was not contained in the special issues sub- 
mitted, viz. whether or not appellant canceled the policies of the appellee. The 
pleadings of the parties clearly presented this matter for determination, and there 
Was evidence pro and con introduced. In addition to this situation, appellee failed 
to allege acts on the part of appellant or any of its officers that, if taken as true, 
would have, under its by-laws and regulations, amounted to the illegal suspension 
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or expulsion of appellee. Article 11, sections 1 to 4, inclusive, by-laws and regula- 
tions of the subordinate lodge, of which appellee was a member, defines the 
grounds upon which a member may only be expelled, creates a nisi prius and 
appellate tribunals for the hearing of charges made for that purpose, and pre- 
scribes the course of procedure to be observed by such tribunals. Said provisions 
are exclusive, therefore the acts and conduct on the part of Hattie Bruce and 
J. R. Preston, as alleged by appellee, supra, did not have the effect to expel ap- 
pellee from appellant’s order, as appellee could only be expelled as the result of 
a trial provided for by said article 11, supra. However, we do not intend to be 
understood as holding that the alleged unauthorized acts on the part of Hattie 
Bruce and J. R. Preston, if established, could not become binding upon appellant 
by and through its ratification thereof. As to the suspension of appellee, appellant 
alleged that she became suspended on September 15, 1929, by her failure to pay 
dues as provided by section (d) of appellant’s by-laws, supra. Special issue No, 
2, refused, properly presented this phase of the case for determination by the 
jury. 

[4] By the three issues submitted the court assumed, as a fact, established 
without contradiction in the evidence, that appellant had wrongfully suspended or 
expelled appellee, in that she, after August 15, 1929, and on or before September 
15, 1929, paid appellant order dues for the month of September 1929, a vital issue 
necessary to be determined in favor of appellee in order for her to recover on and 
because of the beneficiary fund of $500 and burial fund of $75 upon which there 
was evidence pro and con before the jury, which would support a verdict on that 
issue in favor of or against either litigant. The trial court instructed the jury 
in reference to special issue No. 3 as follows: 

“For your guidance in answer to this question, you are instructed that you 
will take into consideration the face value of the policy, and such health and sick 
benefits, if any, she would have received from the 15th of September, 1929, to 
date, and such health and sick benefits, if any, she would reasonably be expected 
to receive in the future had not such policy of insurance been cancelled, less the 
amount of grand lodge and local dues she would be required to pay during the 
remainder of her life had such policy remained in force, and not been cancelled, 
and in computing the amount of money that plaintiff would pay in the future in 
the way of dues, you are instructed to take into consideration her present age, 
and the condition of her health and her life expectancy, together with compound 
interest on the dues and assessments that she would have been required to pay 
on such policy of insurance during the remainder of her life, if such insurance 
policy had not been cancelled. y 

“You are further instructed in computing the amount of sick benefits you will 
take into consideration the loss of time from plaintiff's regular occupation by 
reason of being sick in bed and attended by a physician. The term ‘sick in bed 
and attended by a physician’ does not mean to be continuously confined in bed, 
or constantly attended by a physician, but it means where a person is confined to 
bed and attended by a physician a substantial portion of the time.” 

This was given, not so much in explanation of said issue, as to direct the 
jury in the matter of applying the evidence introduced on and as to the value of 
the benefit certificates at the time same were alleged to have been breached, for the 
purpose of ascertaining the amount of damages that resulted and was sustained 
by appellee on account thereof. This charge is erroneous for the following reasons: 
(a) Assumed, in the absence of evidence thereto, that appellee, during the period 
of her life expectancy, would in all probability suffer illness that would confine 
her in bed, require the attendance of a physician for an appreciable length of 
time at different intervals; (b) assumed liability to exist in favor of appellee 
against appellant for the loss of time by appellee from her regular occupation by 
reason of her illness, when such liability, neither by expressed terms nor by 
necessary implication, existed in any respect by virtue of the language of said 
certificates; the only indemnity secured to appellee on account of sickness being 
that provided for by section C, supra. 

[5-9] As to the measure of damages, we think the rule applicable to the case 
presented by the pleadings and the benefit certificates declared upon to be the 
value of the certificates at the date of their alleged breach. By what method 
should this value be determined is a question of no small import. The fixed 
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amount of the two certificates, aggregating $575, would have been the full value 
of said certificates if in force at the date appellee shall have died. Therefore that 
sum, for the purpose of this suit, represents the gross amount of the benefits that 
would have accrued under and by virtue of said certificates in the fullness of 
time as to their maturity, but for the alleged breach thereof. Appellee, during the 
period of her life expectancy, in order to keep said certificates in force, would 
have been required to pay to appellant on the first certificate $1.25 per month, and 
on the second certificate $1.50 per year, as dues. As to the dues theretofore paid, 
no account may be taken, as same had served the purpose for which said payments 
were made—had kept said certificates in force up to the date of their alleged 
breach. As to the dues that appellee would have been required to pay during said 
period of life expectancy, appellant would have received, not only the payments, 
but the revenue that would have resulted from the use of the money so paid. 
Such earnings we think should be determined by calculating interest on each 
payment of dues so made from date of payment at the legal rate of 6 per cent. 
per annum to the end of the date of the period of life expectancy. This total 
interest sum, plus the aggregate amount of dues that would have been paid during 
said period of expectancy, should be deducted from the fixed sums of said cer- 
tificates aggregating $575; the remainder representing the value of the certificates 
at the date of breach plus the sum appellee would be entitled to receive, if any, 
as sick benefits. As to this feature of the case, we are of the opinion that the 
rule applicable thereto is that for all benefits that had accrued prior to the breach 
of said certificate, or that would accrue after such breach on account of illness 
contracted by appellee prior thereto, as well as for the period of time that same 
would probably continue after the rendition of judgment, would be the total 
amount that appellee would be entitled to recover under the present state of the 
pleadings. Any further sum on account of anticipated illness during the period of 
life expectancy would be at best based upon an additional legal fiction, viz. that 
appellee would probably suffer at different intervals attacks of illness lasting for 
and during certain definite periods of time, so as to secure to appellee sick 
benefits under the provision of section (c), supra, during her period of life ex- 
pectancy. This would be unduly presuming a liability upon a presumption; in 
other words, a presumption upon a presumption. Under the record of this case, 
to so pyramid presumptions would present an illogical inconsistent situation, viz. 
the presumption of life expectancy for a definite period of time, and the presump- 
tion that during that period of time appellee would become sick at different in- 
tervals to such an extent as to be confined in bed and require the care of a 
physician for definite periods of time. This we think would be a legal fiction of 
rank absurdity, not justified in any respect in order to provide a remedy for the 
protection of a substantial right, or to prevent the infliction of a wrong. 

[10] Appellant offered in evidence the following letter, viz.: 

“Sherman, Texas, June 13, 1929. 

“Mrs. Bruce, dear Comrad: I am sorry I am not able to be with you all as 
| cannot walk now. Mrs. Bruce I could not get the summons because I stuck a 
nail in my foot and could not wear a shoe. Suffered with it 4 weeks. I couldn’t 
Pay a fine if 1 wasn’t able to come. Now the Palace owes me 40c from April 
‘ues and I explained it to Mr. Patterson. I now enclose and you will find Two 
Vollars and ten cents. $2.10 and the 40c makes $2.50 to pay our relief and dues. 
1 will see you and write you soon. Hope the Palace is all right. 

“T remain, Comrad Center.” 

‘to the introduction of which appellee objected, on the grounds that “its execu- 
tion had not heen proved and plaintiff had denied writing it, or authorizing it to 
* written,” which was sustained by the court. The evidence clearly established 
that the said letter was delivered to Hattie Bruce, the party to whom it was 
addressed, by a messenger related to appellee, in reference to which Hattie Bruce 
estihed as follows: “In June I got a communication from Lena (referring to 
‘e appellee) and at that time an investigation was made as to what the lodge 
on her. The statement was that it was 40c the lodge owed her and she sent 
“10. The boy brought $2.10 and a letter. The letter said we owed her 40c. At 
‘tat time I never did talk to her. Just received her statement and she was straight- 
ened up. We paid her dues, that is the $2.10 and the 40c paid her dues, and the 
ies of her son, $1.25 a piece, that paid her to June 15th. In July she paid for 
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her son and the lodge paid for her. That kept her in standing and paid her up 
to. August 15th.” 

Witness further testified: “One of her boys brought that letter to the Palace 
I don’t remember which one it was, sometimes both of them came together, and 
sometimes just one would come there and bring it to the doorkeeper and he 
would bring it to the table, and I would give her credit for it.” 

Appellee testified as follows: “I heard James Ross testifying in reference to 
my:dues. My grandson would carry my dues for me. I was not able to go and 
I had to depend on him to take them there. All of my dealings with the institution 
for the past two years have been through my guidance.” 

Angie Douglas, secretary, testified: “Several times that boy came there and 
brought money.” 

Jim Patterson testified in reference to the letter as follows: “This came to 
the lodge and was presented at the door of the lodge by the grandson to our 
doorkeeper, and he received it and presented it to the secretary of the lodge.” 

He further testified that, at appellee’s request, he and the secretary in June, 
1929, investigated the standing of appellee in the lodge; that she claimed the 
lodge owed her 40 cents, and he reported to her that was true; that the letter 
came to the lodge after that. 

We think the above testimony was sufficient to require the submission to the 
jury of the issue involving the authenticity of said letter, viz. whether or not it 
was in fact written by appellee, or by some one acting for her. Because of the 
errors herein presented, the judgment of the trial court is reversed, and this cause 
remanded for further proceedings. 

Reversed and remanded. 


AMARILLO MUT. BENEV. ASS’N v. FRANKLIN et al. No. 1338—5874 
Commission of Appeals of Texas, Section B. June 1, 1932. 
50 Southwestern Reporter (2d) 264. 
1. INSURANCE. 

Liability of mutual benevolent association taking over obligations of another 
insurance association was measured by provisions of policy and constitution and 
by-laws of association issuing it. 

(For other cases, see Insurance, Dec. Dig. § 699.) 

2. INSURANCE. 

Association’s constitution limiting recovery for disability held inapplicable to 
policies it assumed which were previously issued by another association. 

(For other cases, see Insurance, Dec. Dig. § 699.) 

3. INSURANCE. 

Statute does not prohibit issuance, by mutual aid association, of policy pro- 
viding that association would pay member permanently and totally disabled sum 
of $1 received from each member in good standing, not to exceed certain sum 
(Rev. St. 1925, art. 4859). 

(For other cases, see Insurance, Dec. Dig. § 787.) 

4. INSURANCE. 

Where insurance contract is executed and corporation has received benefits, 
corporation’s want of power to make contract cannot be invoked as defense. 

(For other cases, see Insurance, Dec. Dig. § 809.) 

5. INSURANCE. : 

Change in by-laws, without insured’s knowledge, does not authorize amend- 
ment substantially altering previously made insurance contract. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 

6. INSURANCE : 

Statute held not to apply so as to bind insured by association’s subsequently 
attempted change in by-laws (Rev. St. 1925, art. 4834). 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 

7. INSURANCE. 
Association’s by-laws cannot be looked to for limitation on general languagt 
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wed in an insurance policy naming contingency insured against (Rev. St. 1925, 
art. 4834). 
(For other cases, see Insurance, Dec. Dig. § 718.) 
3 INSURANCE. ; i : 
Statute relating to changes in by-laws of fraternal benefit societies held inap- 
slicable to local mutual aid association (Rev. St. 1925, art. 4834). 
(For other cases, see Insurance, Dec. Dig. § 719[1].) 
9, INSURANCE. ; oe ; ct = 
Secretary of mutual aid association had no authority to arbitrarily divide 
policyholders into classes so as to lessen benefits due under policy. 
(For other cases, see Insurance, Dec. Dig. § 726%.) 
10. INSURANCE. ; bs 
Burden was on insurance association to prove defense that benefit certificate 
did not bind it to pay absolutely the sum specified. 
(For other cases, see Insurance, Dec. Dig. § 817[1].) 
ll. INSURANCE. aed 
Policy providing for total disability insurance, if insured was disabled before 
attaining age of 65 years, merely required that cause of disability should occur 
beiore sixty-fifth birthday. 

Policy provided that, should member become totally and permanently 
disabled prior to attaining age of 65 years, association agreed to pay 
certain sum, provided that member had been totally disabled and con- 
tinued so for a period of 90 days. 

(For other cases, see Insurance, Dec. Dig. § 787.) 
12. INSURANCE. 
That insured could do small portion of housework with assistance of others 
was not controlling on question of her total and permanent disability. 
(For other cases, see Insurance, Dec. Dig. § 787.) 
13. INSURANCE. . . , 
Whether insured was totally disabled within meaning of policy held for jury. 
(For other cases, see Insurance, Dec. Dig. § 825[3].) 
l4. INSURANCE. 
“Total disability” exists if insured is unable to do any substantial portion of 
work connected with his occupation. 


(For other cases, see Insurance, Dec. Dig. § 787.) 


Error to Court of Civil Appeals of Second Supreme Judicial District. 
_ Action by Mary C. Franklin and husband against the Amarillo Mutual Benev- 
lent Association. A judgment adverse to defendant was affirmed by the Court 
of Civil Appeals [33 S.W.(2d) 859], and defendant brings error. 

Affirmed. 

Cooper & Lumpkin, of Amarillo, for plaintiff in error. 

C. B. Felder, O. E. Nelson, and W. E. Wilson, all of Wichita Falls, for de- 


iendants in error, 
Ryan, J 


On October 11, 1923, the Fort Worth Mutual Benevolent Association (a fra- 
temal benefit society), with a division or subordinate branch at Amarillo, Tex., 
‘sued benefit certificate to Mrs. Mary Caroline Franklin, a member of that asso- 
lation. Her age, as stated in the certificate, was 59 years. The certificate pro- 
‘ided that she should pay all assessments levied by the directors, as ordered, of 
‘Yon the death of any member in the same class, within 10 days from date of 


ve call therefor, and $4 annual dues, payable semiannually on May 1 and Novem- 
det 1 of each year 


The certificate obligated the association to pay to “J. C. Franklin (husband) 
r heirs,” the sum of $1 received from each member in good standing at the time 
(the member's death, not to exceed $1,500, should she die in good standing 
\other than accidental death, in which event the amount should be $2 recovered 
tom each member, not to exceed $3,000). 


It also provided that: “Should any member became totally and permanently 
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disabled prior to attaining the age of sixty-five years, the association agrees to 
pay the sum of $1.00 received from each member in good standing, not to exceed 
the sum of $1500.00, provided that said member has been totally disabled and con. 
tinues so for a period of 90 days, and the certificate has been in force for a period 
of one year; the total and permanent disability of the insured must be due to 
bodily injuries or disease occurring after the date of the certificate and while it is 
in full force and must be such as to prevent the ‘insured’ then and at all times 
thereafter from performing any work or conducting any business for compensa- 
tion or profit.” In that event, the association, upon satisfactory proof of such 
disability, at the member’s option and in lieu of all other benefits under the cer- 
tificate, obligated itself to pay said member the total benefits, upon the surrender 
of the certificate, which in that event shall become null, void, and of no effect. 
It is further stated in the certificate: “This policy is subject to all the laws of the 
association or orders of the Board of Directors now in force or that may be here- 
after enacted.” 

The Amarillo Mutual Benevolent Association was organized on November 
10, 1926, as a local mutual aid association under article 4859, Rev. Stat. 1925, and 
took over the business of the Fort Worth Mutual Benevolent Association, Ama- 
rillo Division, and immediately mailed to each certificate holder in said Fort 
Worth (Amarillo division) association a written notice, styled a rider on such 
certificates, as follows: “This is to certify that all liabilities, obligations and re- 
sponsibilities imposed on The Fort Worth Mutual Benevolent Association, Ama- 
tillo Division, by the provisions of this policy are all hereby assumed by The 
Amarillo Mutual Benevolent Association, an independent mutual aid company 
with headquarters at Amarillo, Texas.” Thereafter Mrs. Franklin continued to 
pay all assessments and dues to the Amarillo Mutual Benevolent Association, as 
it sent out card notices therefor, precisely the same as she had previously paid to 
the Fort Worth association at its Amarillo division. 

Mrs. Franklin attained the age of 65 years on February 15, 1929, and on May 
7, 1929, joined by her husband, filed his suit against the Amarillo Mutual ‘Benevo- 
lent Association; she alleged that on or about November 1, 1928, she became 
wholly and permanently disabled, due to bodily injuries and disease occurring 
after the certificate had been in force for a period of one year and while it was 
in full force, and prior to her attaining the age of 65 years, and that such dis- 
ability was of such a nature as to prevent her from thereafter performing any 
work or conducting any business for compensation or profit; that said disability 
has continued for a period of more than 90 days, and that she will be totally and 
permanently disabled for the balance of her life. She further alleged that on or 
about May 1, 1927, she was injured in an automobile accident, and sustained cer- 
tain injuries, with the result that she is wholly and permanently disabled; that on 
or about March 4, 1929, she gave notice to the defendant association of said total 
and permanent disability and demanded payment for the same in accordance with 
said policy, and that the association failed to pay her claim or any part thereof. 

She also averred that there are more than 1,500 members in the class to which 
she belongs, and prayed judgment for $1,500. Rr ; 

The case was tried before a jury upon special issues, resulting in the follow- 
ing findings: i 

(1) That plaintiff was unable to substantially do all of the material acts ne- 
cessary to the prosecution of her occupation or business in the usual and custom- 
ary manner, prior to February 15, 1929. 

(2) That such disability has never ceased since it was incurred and will con- 
tinue throughout the life of plaintiff. 

(3) That such disability was due to bodily injury or disease occurring after 
October 11, 1924. , 

(4) That such disability has prevented plaintiff since it occurred, and will 
prevent her at all times in the future, from performing any work or conducting 
any business for compensation or profit. 

The trial court thereupon rendered judgment against the association for the 
sum of $1,228, and legal interest from its date, which was affirmed by the Court 
of Civil Appeals. 

It’ is contended by plaintiff in error: 4 

(1) That, because the certificate and by-laws under which it issued provide 
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for the payment of benefits to a member becoming totally and permanently dis- 
abled before reaching the age of 65 years, the assumption thereof by a local mu- 
ttal aid association organized under article 4859, R. S. 1925, which statute limits 
the members in any one class to 2,000, and the by-laws of which provide for the 
levying of an assessment on its members only for total and permanent disability 
occasioned by accidental means, is ultra vires and not binding upon the association 
which assumes the policies of the first association, and is not binding or enforce- 
able against the members of the association which assumed the policies. 

(2) That because the certificate of membership provides that, upon the death 
or happening of certain events, the member shall be entitled to recover an assess- 
ment of $1 from each of other members, not to exceed a certain sum, a judgment 
for a specific amount is not authorized in advance of such assessment and collec- 
tion, which must be alleged and proved, the burden being upon the member. 

(3) The provisions of the certificate required pleading and proof that the to- 
tal disability therein referred to must have existed for a period of 90 days before 
attainment of the age of 65 years. 

Opinion. 

[1] 1. The Amarillo Association having taken over the obligations of the Fort 
Worth Association, such obligations are measured by the provisions of the policy 
legally issued by the latter association and its constitution and by-laws governing 
the same. If liability would have attached against the Fort Worth Association, 
the same liability attaches against the Amarillo Association. 

[2, 3] It is argued that no liability exists against the Amarillo Association be- 
cause, under policies issued by it, its obligations extend only for payment should 
the insured sustain accidental injuries resulting within four months, in total and 
permanent disability, and not to cases of total and permanent disability due to 
bodily injuries or disease as covered by the policy issued by the Fort Worth Asso- 
ciation. A sufficient answer to this is that the Amarillo Association issued no pol- 
icy in this case, but took over and assumed the obligations of the Fort Worth 
\ssociation evidenced by the policy herein sued on, and thereafter accepted all 
dues and assessments paid by defendant in error, on the faith of and under the 
terms of the Fort Worth Association’s policy and without notice to or by her 
of any change in terms or conditions. The Amarillo Association simply stepped 
into the place of the Fort Worth Association; its charter did not, so far as the 
record shows, nor does article 4859, Rev. Stat. 1925, prohibit its issuance of the 
same character of policy sued on herein—its constitution limits the recovery for 
total and permanent disability to accidental injuries so resulting, but this was 
adopted long after the policy issued to Mrs. Franklin and, we think, applies only 
to policies issued by itself and not to those previously issued by another asso- 
ciation and assumed by it as so previously isued. 

[4] In Continental Fire Ins. Co. v. Masonic Temple Co., 26 Tex. Civ. App. 
139, 62 S. W. 930, 931, the rule followed in this state is announced to be that, 
where the contract is executed and the corporation has received the benefits of it, 
its want of power to make the contract cannot be invoked as a defense. That 
rule is applicable to all corporations. Bond v. Terrell Cotton & Woolen Manufac- 
turing Co., 82 Tex. 309, 18 S. W. 691. 

[5] A change in the by-laws, subsequently made without the insured’s knowl- 
edge or consent, does not authorize an amendment substantially altering and ma- 
terially impairing the obligation of a previously made contract of insurance. 
‘awkinson vy. Order of United Commercial Travelers (Tex. Civ. App.) 20 S.W. 
(2d) 101; Eaton y. Int. Travelers’ Ass’n (Tex. Civ. App.) 136 S. W. 817; Wirtz 
‘. Sovereign Camp, 114 Tex. 471, 268 S. W. 438; Independent Order of Puritans 
v. Brown (Tex. Civ. App,) 229 S. W. 939; 45 C. J. pp. 35, 38. 

_A provision in the insurance certificate of a member of a benefit society by 
which he agreed to comply with the orders and by-laws of the society adopted in 
the future had reference to the members, duties, and conduct as a member, and 
did not embrace an act that would produce a radical change in his rights. Ericson 
\. Supreme Ruling, 105 Tex. 170, 146 S. W. 160. 

_ (6, 7] If it be contended that article 4834, Rev. Stat. 1925, relating to fraternal 
— societies (which provides that, in case of changes, additions, or amend- 
nents to the charter or articles of incorporation, a constitution or by-laws made 
Tenacted subsequent to the issuance of the benefit certificate, shall bind the mem- 
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ber and his beneficiaries and govern and control the agreement in all respects the 
same as though such changes, additions, or amendments had been made prior to 
and were in force at the time of the application for membership), is applicable to 
a subsequently attempted change in by-laws made by the Fort Worth Association 
such contention must be overruled on the authority of Francis v. International 
Travelers’ Association (Tex. Civ. App.) 260 S. W. 938, affirmed by the Supreme 
Court, 119 Tex. 1, 23 S.W.(2d) 282, which decided that the subsequently enacted 
by-laws cannot be given effect because in violation of article 4797, Rev. Stat. 1925 
which was in effect when the policy sued upon was issued. As there said by Chief 
Justice Cureton, the contingency insured against and the sum of money promised 
to be paid must be specified in the policy, and the by-laws cannot be looked to for 
a limitation on the general language used in the policy naming the contingency 
insured against as the statute governs and controls. 

[8] On the other hand, should it be contended that the same is applicable to 
the Amarillo Association, as a local mutual aid association, such contention is 
without avail, on the authority of Hemphill County Home Protective Ass’n y. 
Richardson (Tex. Civ. App.) 264 S. W. 294. In that case one of the judges was 
of opinion that, while there seems to be no title or even chapter of the statutes 
relating specifically to local mutual aid associations, and while article 4834 is a 
part of title 71, chapter 7 (Vernon’s Sayles’ Ann. Civ. St. 1914 [now title 78, c. 
8, Vernon’s Ann. Civ. St.]), relating to fraternal benefit associations, it is broad 
enough in its provisions to apply, but this was expressly denied by the majority 
of the court and the Supreme Court refused writ of error. 

It was shown by the testimony of J. R. Durrett, who was local secretary for 
the Fort Worth Mutual Benevolent Association, Amarillo Division, until the 
organization of the Amarillo Local Mutual Benevolent Association in 1926, 
when he became secretary and manager of the Amarillo Association, that 
the Amarillo Association accepted the membership of the Amarillo division 
of the Fort Worth Association. He testified that the department of insurance 
at Austin did agree to the transfer of membership regardless of whether they 
were within the 50-mile radius of Amarillo or outside (Rev. Stat. 1925, art. 
4859), but at the same time limited the Amarillo Mutual Aid Association to such 
50-mile radius around Amarillo for soliciting new members. 

He testified further that the Amarillo Association took over groups 1 and 2 
and a senior group from the Fort Worth Association—Mrs. Franklin was in 
group 2—and at that time “there were a little over 3,000 members in it. We di- 
vided it into Group 2A and Group 2B.” At that time Mrs. Franklin was in group 
2B, with a membership of over 1,500, and she has remained in that class contin- 
uously ever since. On October Ist, there were 1,228 members in good standing in 
group 2B, 635 of whom originally had policies issued to them like Mrs. Franklin's. 

It was further shown by Durrett that he and his brother, W. L. Durrett, presi- 
dent of the local division when it took over the Fort Worth Association, were fa- 
miliar with its by-laws and the policies it had issued, also that policies like that ot 
Mrs. Franklin were outstanding, and they did not obtain her consent to transfer 
her into another class, and that in group 2A there should be a little more than 633 
members holding policies like that of Mrs. Franklin. 

Mr. Durrett testified further that the association did not have any money in 
the bank in assessments on group 2B, but did have a surplus on group 2A; how- 
ever, he qualified this by stating that he did not know how much moncy the asso- 
ciation had in the bank at the time he testified, nor how much money it had in 
group 1, “but we have enough to pay off a claim in event we have one. I know 
the last claim, we paid it off, there would be at least $1,500.00.” . 

[9] That the secretary had no authority to thus arbitrarily divide the policy- 
holders into classes containing members holding different kinds of policies was 
expressly decided in Fort Worth Mut. Benev. Ass’n v. Guire (Tex. Civ. App.) 292 
S. W. 910. The effect of such classification was to arbitrarily reduce the amount 
to be paid, contrary to the contract evidenced by the policy and without the con- 
sent, permission, or knowledge of the policyholding member. 

The by-laws do not give the secretary the right to arbitrarily divide the mem- 
bership so as to lessen the benefits due under the policy. ; 

[10] If, therefore, there were 633 members in class 2B, and 633 members im 
class 2A, holding the same kind and class of policy as the defendant in error, an 
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these members are of the one class unlawfully divided by the secretary, without 
authority from the*constitution and by-laws, and without the knowledge or con- 
sent of the membership, and the total of such membership of Mrs. Franklin’s class 
is 1,266, the burden is upon the association to plead and prove either that it- does 
not have the membership or other matters of defense. 

In Supreme Council v. Anderson, 61 Tex. 296, it was insisted by the appellant 
(as plaintiff in error here insists) that the benefit certificate did not bind it to pay 
absolutely the sum specified, but only bound it to pay out of its benefit fund an 
meertain amount not to exceed such sum, and appellee would have to show by his 
pleadings and proof that the condition of the fund was such that appellant was 
hound to pay the full sum. The court said: “This is not a correct view of the 
matter. he appellee has not, and the appellant has, access to all the accounts, 
books, vouchers and official papers of the appellant, and can ascertain at once the 
condition and amount of this benefit fund. If that fund is not large enough to 
authorize or require the association, under its rules and regulations, to pay the 
largest amount named in the certificate that a companion who is a sixth degree 
contributor is entitled to, the appellant knows it, and can set this fact up specially 
as a matter of defense. No such defense was set up in this case.” 

This rule has been uniformly followed by our courts. Fort Worth Mut. 
Benev. Ass’n v. Golden (Tex. Civ. App.) 287 S. W. 291; Fort Worth Mut. Benev. 
Ass'n vy. Guire (Tex. Civ. App.) 292 S. W. 910; Int. Order of Twelve of Knights 
aid Daughters of Tabor v. Boswell (Tex. Civ. App.) 48 S. W. 1108; Fort Worth 
Mut. Benev. Ass’n v. Haney (Tex. Civ. App.) 17 S.W.(2d) 104; American Cit. 
L. & P. Inst. v. Bandy (Tex. Civ. App.) 2 $.W.(2d) 977; Texas Mut. Life Ins. 
Assn vy. Wilson (Tex. Civ. App.) 19 S.W.(2d) 591; Sweetwater P. M. L. & A. 
Ass'n vy. Allison (Tex. Civ. App.) 22 S.W.(2d) 1107. 

[11] 2. We agree with the Court of Civil Appeals that the policy did not pro- 
vide that the insured should be permanently disabled 90 days prior to her sixty- 
fifth birthday, but only that the cause of the disability should have occurred prior 
to her sixty-fifth birthday. 

The policy provided that the sum of money named should be paid one who 
has been a member for one year and who becomes totally and permanently dis- 
abled prior to attaining the age of 65 years; it does not provide that such dis- 
ibility must have continued for a period of ninety days before attainment of that 
age. The only requirement, as we construe the policy, is that, the disability hav- 
ing begun, it must have continued for 90 days before claim is available, and the 
policy payable. However, there was both pleading and proof that disability did 
occur more than 90 days before Mrs. Franklin reached the age of 65, and that it 
ontinued from that time and is permanent. 


3. Plaintiff in error complains of the trial court’s refusal to peremptorily in- 
struct a verdict for it and particularly of the first and second issues—by the first 
issue, the substance of the question asked was whether Mrs. Franklin was unable 
to substantially do all the material acts necessary to the prosecution of her occu- 
pation or business in the customary and usual manner, and by the second issue 
whether the disability is permanent and will continue through life. 


‘Under the terms of the policy, the total and permanent disability insured 
against “must be due to bodily injuries or disease * * * such as to prevent the 
insured then and at all times thereafter from performing any work or conducting 
aly business for compensation or profit.” 

In addition to submitting the first two issues which required the jury to find 
Whether or not she was disabled and if such disability is permanent, the jury 
was then by issue No. 4 asked whether such disability has prevented Mrs. Frank- 
in since it occurred, and will prevent her at all times in the future, from perform- 
ing any work or conducting any business for compensation or profit. 

(12, 13] As found by the Court of Civil Appeals, there was sufficient evidence 
to take the case to the jury on these issues; that she may have been able to do a 
‘mall portion of her housework, with the assistance of others, was not controll- 
ing—whether or not she was totally disabled, within the meaning of the policy, 
Was a question for the jury. 

In Commonwealth Bonding & Casualty Co. v. Bryant, 113 Tex. 21, 240 S. W. 

» Associate Justice Greenwood, construing a policy covering total disability, 
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announced the rule that the larger indemnity (provided for in the policy) was 
promised if the injuries rendered the insured substantially unable, in the exercise 
of ordinary care, to perform every material duty pertaining to his occupation. To 
the same effect are James v. Casualty Co., 113 Mo. App. 622, 88 S. W. 125; Metro- 
politan Casualty Ins. Co. v. Edwards (Tex. Civ. App.) 210 S. W. 856; Foglesong 
v. Modern Brotherhood, 121 Mo. App. 548, 97 S. W. 240; Great Southern Life 
Ins. Co. v. Johnson (Tex. Com. App.) 25 S.W.(2d) 1093. 

[14] “Total disability” is necessarily a relative matter and must depend chiefly 
on the peculiar circumstances of each case and on the nature of the occupation or 
employment and the capabilities of the person injured. It does not mean absolute 
physical disability of the insured to transact any kind of business pertaining to his 
occupation, but exists if he is unable to do any substantial portion of the work 
connected therewith. 6 Cooley’s Briefs on Insurance (2d Ed.) 5539. 

Special issue No. 1 was in almost the exact language sanctioned by the above 
authorities. 

We are of opinion that the case was correctly decided below and therefore 
recommend that the judgments of the trial court and the Court of Civil Appeals 
be affirmed. 

Cureton, C. J. 

Judgments of the district court and Court of Civil Appeals are both affirmed, 
as recommended by the Commission of Appeals. 


NATIONAL LIFE & ACCIDENT INS. CO. v. HINES. No. 7709. 
Court of Civil Appeals of Texas. Austin. May 4, 1932 
Rehearing Denied May 25, 1932. 
50 Southwestern Reporter (2d) 364. 
10. INSURANCE. 
Beneficiary’s trial amendment held to sufficiently allege all necessary elements 
of fraud in procurement of release by insurer. 

The beneficiary alleged that if any release was executed she had no 
knowledge of it and that it was obtained by fraudulent representation of 
insurer’s agent made for purpose of persuading beneficiary to take check 
with understanding that balance of face value of policy would be sent to 
beneficiary within a few days. 

(For other cases, see Insurance, Dec. Dig. § 643[2].) 
11. INSURANCE. : 
As against general demurrer, pleadings of beneficiary suing on policy held 
to authorize recovery of statutory attorney’s fee from insurer (Rev. St. 1925, art. 
4736). 

Pleadings containing allegations that due proof of death of insured 
was made to insurer, that although often requested to do so the insurer 
had failed to and refused to pay the beneficiary the sum due on the 
policy, that the beneficiary employed counsel to bring the suit, and that 
$150 was reasonable attorney’s fee for their services, were sufficient as 
against general demurrer, although it was not alleged that demand for 
payment was made within 30 days prior to filing of the suit. 

(For other cases, see Insurance, Dec. Dig. § 638.) 
12. INSURANCE. : oi 
_ Evidence held to authorize recovery of statutory attorney’s fee by benehciary 
of life policy from insurer (Rev. St. 1925, art. 4736). 
(For other cases, see Insurance, Dec. Dig. § 665[1].) 
13. INSURANCE. ‘ 
$150 allowance for statutory attorney’s fee to beneficiary for recovery om 
$270 life policy held excessive, $100 being reasonable (Rev. St. 1925, art 4736). 
(For other cases, see Insurance, Dec. Dig. § 602.) 
Appeal from Bell County; Owen P. Carpenter, Judge. ; a 
Action by Clara Hines against the National Life & Accident Insurance Com 
pany. Judgment for plaintiff, and defendant appeals. 
Judgment reformed, and, as so reformed, affirmed. 
Tyler, Hubbard, Countess & White, of Belton, for appellant. 
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Byron Skelton and Frank Coleman, both of Temple, for appellee. 

Buair, J. ; : ; 

Appellant issued its insurance policy No. E-10443695 to Whit Washington, 
aereeing that upon his death it would pay appellee, Clara Hines, as beneficiary 
¢ 9 


named in the policy, the sum of $270. Washington died and appellee made proper 
proof of his death and demanded payment of the $270, which appellant refused 
to pay. This suit followed and appellee recovered judgment for $270 on the policy, 
plus the 12 per cent. statutory penalty, and $150 attorney’s fees, aggregating 
$452.40; hence this appeal. 

Appellee’s petition alleged that she was named beneficiary in the policy; that 
the policy bound and appellant became liable to pay appellee the sum of $270, 
the full face value of the policy, upon the death of Whit Washington; that due 
proof of the death of Washington was made to appellant; that although often 
requested to do so, appellant failed and refused to pay the said sum of $270, 
or any part thereof; that appellee employed the counsel named to bring this suit; 
and that $150 was a reasonable attorney’s fee; and prayer was for face value of 
the policy, 12 per cent. statutory penalty, attorney’s fees, interest, and costs. 

{1, 2] Appellant contends that its general demurrer to appellee’s petition should 
have been sustained: (a) Because no clause or term of the policy was pleaded 
showing appellant liable for the full face value of the policy; (b) because there 
was no allegation that “due proof of death” was such as was required by the 
contract of insurance; and (c) because, as to the statutory penalty and attorney’s 
fees, there was no allegation as to when demand for payment was made upon 
appellant, or that it failed to pay within thirty days after demand. The contentions 
are not sustained under the rules that as against a general demurrer a petition 
is construed favorably to the pleader as stating a cause of action, and that after 
a verdict every defect of a petition is cured except the want of a cause of action. 
Folschinsky v. Rocha (Tex. Civ. App.) 41 S.W.(2d) 333. 

The jury’s finding that Whit Washington was only fifty-three years of age 
when he signed the application for the insurance: is sustained by the evidence, 
and appellant’s contention to the contrary is overruled. 

[3] Appellant claims prejudicial error arising from the manner of submitting 
the special issues to the jury. No objection was made by appellant as to the 
manner of submitting the issues, and the assignment is overruled. 


[4] Appellee alleged that at the time the policy was issued Whit Washington 
was indebted to her for certain items pleaded; and that it was agreed between 
them that this indebtedness, aggregating more than the face value of the policy, 
would be paid at Washington’s death out of the proceeds of the policy. Appel- 
lant pleaded the two years’ statute of limitation (Rev. St. 1925, art. 5526) as to 
these items of indebtedness, whcih the court overruled, and appellant insists that 
this action was error. It is the contention of appellant that it held the proceeds 
of the policy in trust for the estate of the deceased, and that it was its duty to 
protect the trust estate by the plea of the statute of limitation as to any item 
of the creditor shown to be barred by limitation. The contention is not sustained 
for two reasons: First, because the jury found that appellee was due on items 
not barred by limitation more than the face value of the policy. Second, the 
children and heirs of Washington were made parties to this suit. They answered 
that Washington died intestate; that no debts were owed to his estate and that 
no necessity existed for an administration of his estate; and that they were 
entitled to the insurance accruing to his estate under the policy in suit. The 
heirs of Washington did not plead limitation as to any item of indebtedness due 
appellee, and have not appealed from the adverse judgment in favor of ap- 
pellee. Appellant cannot plead limitation as to any items of indebtedness due 
appellee, and thereby defeat its liability on the policy, but, if at all, only as 
trustee of the insurance for some possible claimant; and since this judg- 
ment determines as between all possible claimants to whom the insurance belongs, 
appellant has no further concern, except to pay the proceeds of the policy to ap- 
pellee as directed by the judgment. 

On the day this cause proceeded to trial, appellant filed an amended answer, 
alleging for the first time that in consideration of the payment of $23.50 to 


appellee she executed a written settlement agreement and release of her claim 
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under the policy. It seems that after this pleading was filed it remained in the 
possession of counsel for appellant until on cross-examination of appellee con- 
cerning the release her counsel learned for the first time of the filing of this 
pleading, and appellee immediately asked and was granted permission to file a 
trial amendment, alleging: (1) That she did not make or execute any such 
settlement agreement or release; and (2) that if any such agreement or release 
was executed, she had no knowledge of it, and that it was obtained by the fraudu- 
lent representations of appellant’s agent, made for the purpose of persuading her 
to take the $23.50 check, to the effect that the balance of the face value of the 
policy would be sent her by appellant within a few days; and that appellee had 
not cashed the check, and tenders same to appellant. 

[5] Appellant moved to strike out the trial amendment, or to continue the 
cause so as to enable it to meet the testimony of appellee in support of her 
pleadings of fraud. Neither the motion to strike out the trial amendment, nor 
for a continuance, nor the motion for a new trial showed that if the continuance 
had been granted any evidence rebutting the testimony of appellee could have 
been secured; and in absence of stich showing the refusal to continue the case 
was not error. W. U. Tel. Co. v. Hicks (Tex. Civ. App.) 47 S.W.(2d) 466, and 
cases there cited. 

[6-8] Nor did the trial court err under the facts stated in permitting the filing 
of the trial amendment. The law is well settled. that the filing of a trial amend- 
ment rests largely in the discretion of the trial court; that such discretion will 
not be disturbed in absence of a clear showing of abuse thereof. Rivers yv. Griffin 
(Tex. Civ. App.) 16 S.W.(2d) 874, and cases there cited, 

[9, 10] The jury found in answer to a special issue submitted that appellee 
“did not agree upon a full settlement of her claim against the defendant com- 
pany in consideration of the payment to her of $23.50 by check” of appellant. 
In view of this finding, to which there is no objection, the issue of fraud became 
immaterial, and appellant’s exceptions to the trial amendment as being insufficient 
to allege certain elements of fraud also became immaterial. In other words, the 
fraud issues became immaterial in view of the jury’s finding on the other con- 
trolling issue that appellee did not make the alleged settlement or release agree- 
ment; and if it be conceded, which we do not concede, that it was error for the 
court to overrule the special exceptions to the trial amendment as not alleging 
all elements of fraud, the error may be regarded as harmless under the following 
authorities: Becker et al. vy. Wm. Cameron & Co. (Tex. Civ. App.) 254 S. W. 
506; Federal Life Ins. Co. v. Sweeney (Tex. Civ. App.) 18 S.W.(2d) 702; Op- 
penheim v. Swinehart Tire & Rubber Co. (Tex. Civ. App.) 22 S.W.(2d) 991; 
Whitmore v. McNally (Tex. Civ. App.) 39 S.W.(2d) 633; Randle v. Naugle 
(Tex. Civ. App.) 289 S.W. 297; Castleberry v. Frost-Johnson Lbr. Co. (Tex. 
Com. App.) 283 S. W. 141; Speer’s Law of Special Issues, p. 570. We are also 
of the opinion that the trial amendment, as above set out, sufficiently alleged all 
necessary elements of fraud. 

[11, 12] The remaining questions briefed by appellant relate to the allowance 
by the jury of $150 as attorney’s fees for services of appellee’s counsel herein. 
The pleadings alleged that “due proof of death” of Washington was made to 
appellant; that although often requested to do so, appellant had failed and re- 
fused to pay appellee the sum of $270 due on the policy; that appellee employed 
counsel named to bring this suit; and that $150 was a reasonable attorneys fee 
for their services. These pleadings were sufficient as against the general de- 
murrer, although it was not alleged that demand for payment was made more 
than 30 days prior to filing this suit. The evidence is undisputed that proper 
proof of death of Washington was made to appellant; that appellee's counsel by 
letter demanded payment of the full face value of the policy plus 12 per cent. 
statutory penalty more than 30 days prior to filing this suit; and that by ot 
letters appellant refused to pay the policy, or to do more than return — 
paid as premiums on the policy by appellee for the insured. The pleadings an 
evidence, therefore, authorized the recovery of attorney’s fees under the following 
authorities: Folschinsky v. Rocha (Tex. Civ. App.) 41 $.W.(2d) 333; ~~ 
Texas Prudential Ins. Co. v. Long (Tex. Civ. App.) 28 $.W.(2d) 220, wets 
error refused; National Mut. Ben. Ass’n v- Aaron (Tex. Civ. App.) 45 S.W.(2d) 
371. 
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[13] We have reached the conclusion, however, that $150 is excessive as an 
attorney’s fee in this case. In appellant’s motion for a new trial it is stated “that 
the only evidence offered or introduced in the trial of said cause as to a reason- 
able attorney's fee * * * was that such fee would be $100.00.” It seems that 
by inadvertence the testimony relating to the reasonableness of the attorney’s 
fee was omitted from the statement of facts. However, briefs of both parties 
and the record show that testimony of one attorney, to the effect that $150 would 
be reasonable as attorney’s fees in this case, was in evidence. Southland Life 
Ins. Co. v. Norton (Tex. Com. App.) 5 §S.W.(2d) 767, announces the rule 
governing this court in determining whether a judgment for statutory attorney’s 
fees against an insurance company is excessive, which, quoting from the syllabus, 
is as follows: “Under Rev. St. 1925, art. 1862, prescribing powers and jurisdiction 
of Court of Civil Appeals to require a remittitur, Court of Civil Appeals, in 
passing on question whether verdict and judgment against insurance company 
was excessive as to attorney’s fees allowed under article 4736, was not bound by 
direct testimony in record bearing on issue, but court had right to look to 
entire record in case, and view matter in light of testimony, record before them, 
amount in controversy, and their common knowledge and experience as lawyers 
and judges.” See, also, Southland Life Ins. Co. v. Norton (Tex. Civ. App.) 9 
§.W.(2d) 752. 

With this rule in mind, we have carefully gone into all matters provided in 
the rule, and have reached the conclusion that an attorney’s fee of $150 is ex- 
cessive in this case, and find and allow an attorney’s fee of $100, which we deem 
reasonable. The judgment is therefore reformed so as to allow only $100 as at- 
torney’s fees; but in all other respects the judgment is affirmed. 

Reformed in part, and in part affirmed. 


MUTUAL LIFE & LOAN ASS’N OF AMERICA v. SKIDMORE et al. 
No. 7702. 
Court of Civil Appeals of Texas. Austin. April 27, 1932. 
Rehearing Denied May 18, 1932. 
50 Southwestern Reporter (2d) 384. 
2. INSURANCE. 

Mutual company’s life policy provision that action must be brought in county 
of insurer’s domicile is void as contrary to public policy (Rev. St. 1925, art. 
1995, subd. 28). 

Provision in policy, if construed as providing that any action for re- 
covery of insurance must be brought in certain county, being in contra- 
vention of Rev. St. 1925, art. 1995, subd. 28, giving venue to other counties 
also, is void as being contrary to public policy of state. 

(For other cases, see Insurance, Dec. Dig. § 618.) 

6. INSURANCE. 

In action on life policy, where witnesses testified fully respecting lunacy 
proceedings involving insured, evidence given in lunacy proceedings held not ad- 
missible as original evidence. 

Evidence given in lunacy proceedings was not admissible as original 
evidence, and could have been used only as impeaching evidence after 
proper predicate was laid. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 


Appeal from District Court, Coleman County; E. J. Miller, Judge. 

Suit by Mrs. Annie Skidmore and another against the Mutual Life & Loan 
oe - America. From a judgment in favor of plaintiffs, defendant appeals. 

f rmed. 

Tom Whipple, of Waxahachie, for appellant. 

7 & Callaway, of Brownwood, for appellees. 

LAIR, J. 

Appellant issued its insurance policy No. 3048 to Mrs. Rose Wade, agreeing 
that upon her death it would pay appellee Mrs. Annie Skidmore, as beneficiary 
named in the policy, the sum of $5 for each member of the class or group known 
as “Business Men’s Special,” not to exceed $5,000. Mrs. Wade died, and appellee 
made proper proof of her death and demanded payment of $5,000 on the policy, 
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which appellant refused to pay, whereupon appellee instituted this suit for re- 
covery on the policy, and on the trial recovered judgment for $5,000, with interest; 
hence this appeal. 

The first assignment of error is that the court erred in overruling appellant's 
plea of privilege to be sued in Dallas county, where the policy by its terms was 
made payable. On the trial of the plea of privilege, venue was sustained in 
Coleman county, under subdivision 28 of article 1995 (Rev. St.) providing that 
suits on policies of life insurance may be brought in the county where either the 
policyholder or beneficiary resides. 

[1] Appellant did not give notice of or appeal from the order overruling its 
plea of privilege, but merely excepted to the action of the court thereon. On the 
day the plea of privilege was overruled, appellant proceeded to trial on the 
merits, and by such acts the following authorities hold that appellant waived 
any error in overruling the plea of privilege: Ivey v. Mills (Tex. Civ. App.) 261 
S. W. 566; Peden Iron Co. v. Milling Co. (Tex. Civ. App.) 251 S. W. 543; 
Luse v. Grain Co. (Tex. Civ. App.) 241 S. W. 313; Hill v Brady (Tex. Civ, 
App.) 231 S. W. 145. 

[2] But aside from the question of waiver, the provision in the policy, if 
construed as providing that any action for recovery of the insurance must be 
brought in Dallas county, which we do not concede, is in contravention of sub- 
division 28 of article 1995, supra, giving venue to other counties also; and the 
provision is therefore void as being contrary to the public policy of this state. 
Int. Travelers’ Association v. Branum, 109 Tex. 543, 212 S. W. 630. Or, as is 
sdid in the syllabus of International Travelers’ Association v. Powell, 109 Tex. 
550, 212 S. W. 931, “a provision in the policies and the by-laws of a mutual 
assessment insurance company that actions for loss shall be brought only in the 
county of its domicile is contrary to public policy and cannot be maintained.” 

[3] The second assignment of error is that the court erred in refusing to 
permit D. C. Tabor, appellant’s president, to testify as to how many members 
were in the class or group liable for payment of assessments to be made on the 
policy in suit. When this witness was offered it was shown by him that appellant’s 
secretary and bookkeeper was Mrs. Kilcourse; that she kept the books and 
records showing the number of members in the class or group of policyholders 
involved in this suit. Clearly the books and records were the best evidence, and 
this is true although witness testified that he took a list of the members from 
the records, and that he also knew from memory the number of members of the 
class or group involved in this suit. 

[4] The third assignment of error is that the court erred in refusing to 
permit appellant to offer in evidence certified copies of the proceedings had on 
October 8, 1930, in the county court of Brown county, adjudging Mrs. Rose 
Wade to be a person of unsound mind. The policy in suit was issued September 
29, 1930, and appellant sought to offer the lunacy proceedings as a circumstance 
showing that Mrs. Wade was of unsound mind when she made application for 
the insurance on September 26, 1930. Witnesses testified fully as to the lunacy 
proceedings, and the results thereof. The proceedings offered show nothing that 
the witnesses had not testified to, and if it was error to exclude the certified 
lunacy proceedings, the error was harmless. : 

[5-7] The bill of exception does not show what the testimony supposed to 
have been given in the lunacy proceeding was, and the portion of the assignment 
of error complaining of its exclusion cannot be passed upon. As original evidence 
the evidence given in the lunacy proceeding was not admissible in this case. It 
could have only been used as impeaching evidence, and no proper predicate was 
laid for such evidence. 

[8, 9] The fourth assignment of error is that the court erred in excluding 
the ex parte affidavit of Dr. H. B. Allen, dated at Brownwood, Tex., October 29, 
1930, relating to his treatment of Mrs. Wade for certain diseases, prior to the 
date of her application for this insurance. The ex parte affidavit was properly 
excluded. It had no connection with the application for insurance, nor with any 
proofs of death, but was given ex parte to appellant. Ex parte affidavits are not 
admissible as original evidence. If appellant wanted the evidence of Dr. Allen, 
it should have taken his deposition, thereby giving appellee an opportunity to 
cross-examine him. 
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The fifth assignment of error complains that several answers of the jury 
to special issues submitted are not supported by any evidence. We have carefully 
read the statement of facts, and find that each finding of the jury is supported by 
the evidence. ’ 

We have carefully examined all assignments urged by appellant, and find that 
none of them presents error requiring a reversal of the judgment, and it is 
affirmed. 

Affirmed 


GRAND COURT, ORDER OF CALANTHE OF TEXAS, v. SMITH et al. 
No. 12670. 
Court of Civil Appeals of Texas. Fort Worth. April 16, 1932. 
Rehearing Denied May 23, 1932. 
50 Southwestern Reporter (2d) 492. 
On Motion for Rehearing. 
3. INSURANCE. 

Proceeds of insurance certificate held payable to heirs of member of fraternal 
society, where beneficiary was wholly unrelated to member (Rev. St. 1925, art 
4831), 

(For other cases, see Insurance, Dec. Dig. § 777.) 

4, INSURANCE. 

Public policy precludes one without insurable interest of benefit of insurance 
on life of one to whom he is not related by blood, marriage, or adoption. 

(For other cases, see Insurance, Dec. Dig. § 767.) 

Appeal from Tarrant County Court; P. J. Small, Judge. 

Suit by Jessie Smith and others against the Grand Court, Order of Calanthe 
of Texas. From a judgment in favor of plaintiffs, defendant appeals. 

Affirmed. 

R. D. Evans, of Waco, for appellant. 

W. J. Durham, of Sherman, for appellees. 

Conner, C. J. 

This suit was instituted by the appellees against the appellant, a fraternal 
benefit society, to recover the sum of $375 upon a certificate of insurance in that 
amount issued to Frankie Copeland on the 25th day of January, 1922. It was 
alleged that the beneficiaries named in the certificate were the husband and sister 
of Frankie Copeland; that the beneficiaries so named pre-decased Frankie Cope- 
land, who died on or about the 20th day of February, 1927, without having legally 
designated any new or other beneficiary or beneficiaries capable under the laws 
of the order of receiving the proceeds of the policy; and that plaintiffs were the 
only heirs of the said Frankie Copeland entitled to inherit and receive the pro- 
ceeds of the policy, for which they prayed judgment. 


The society defended on the ground, among other things, that prior to the 
death of Frankie Copeland, to wit, on the 9th day of January, 1922, the said 
Frankie Copeland had legally adopted one Mariah King as a daughter, to whom 
the society, upon the application of Frankie Copeland, had issued a new policy 
designating Mariah King as beneficiary therein, and to whom the society later, 
atter the death of said Frankie Copeland, had paid the sums due under the 
terms of the policy. 

The plaintiffs answered this plea by alleging in substance that at the time 
of the purported adoption of Mariah King as a daughter, Frankie Copeland was 
without mental capacity to understand what she was doing and the legal effect 
of her act; and it was further alleged that she had been coerced and unduly in- 
fluenced to so adopt Mariah King by her husband, Tom King. 


The terms “testamentary capacity” and “undue influence” were defined and 
the case submitted to a jury upon the single issue of whether at the time of 
Frankie Copeland’s adoption of Mariah King as her daughter, she had the testa- 
mentary capacity at the time she executed the deed of adoption. The jury an- 
swered that she did not, and the court thereupon entered judgment for the 
Plaintiffs in accord with their prayer, and the defendant society has duly pro- 
secuted this appeal. 
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{1] We find ourselves wholly unable to afford appellant any relief, The 
record fails to show that its general demurrer to the plaintiffs’ petition was 
¢alled to the court’s attention, and there is no statement of facts. We must 
therefore imply that the evidence in all respects was sufficient to establish the 
material allegations of the plaintiffs’ petition. 

Indulging such implication in connection with the verdict of the jury, upon 
which no attack has been made as unsupported by the evidence, it would seem at 
all events necessary to affirm the judgment below in the absence of some funda- 
mental error presented on the face of the record, and none has been pointed out 
and none has been discovered. 

[2] Moreover, appellant has failed to embody in his brief a copy of any 
assignment of error as required by rule 32, adopted for the government of Courts 
of Civil Appeals. In such cases it has been expressly held that Courts of Civil 
Appeals are without authority to pass on any question except fundamental error 
presented on the face of the record. See Natkin Engineering Co. v. AXtna Casualty 
& Surety Co., 37 S.W.(2d) 740, by our Commission of Appeals. See, also, sec- 
tion 588, vol. 3, Texas Jurisprudence. 

The judgment below accordingly must in all things be affirmed, and it is so 
ordered. 

On Motion for Rehearing. 

Appellant insists that the record discloses fundamental error, the contention 
being that upon the death of the original beneficiaries named in the certificate 
issued to Frankie Copeland, she had the lawful power to adopt, as she did, 
Mariah King as her daughter and designate such adopted daughter as beneficiary 
in her certificate, and hence that Mariah King secured a vested interest, in the 
proceeds of the certificate which could not be assailed in any form by the 
appellees. 

[3] It is to be observed, however, that in the absence of a statement of facts 
we must imply from the court’s judgment and from the allegations of plaintiff's 
petition that Mariah King was not legally appointed as an adopted daughter oi 
Frankie Copeland, and there is nothing in the record which indicates that the 
society had any by-law or other provision authorizing the appointment by Frankie 
Copeland as beneficiary, a person wholly unrelated to her. Hence, we think that 
upon the death of Frankie Copeland in February, 1927, the proceeds of the cer- 
tificate was payable according to the terms of article 4831, Rev. Statutes of 
1925 (see Acts 1923, p. 116). That article reads in part: “If a member shall die 
without designating a beneficiary, or if at the death of the member the bene- 
ficiary designated is dead or has no insurable interest in the life of the member, 
the benefits payable under the certificate shall not be forfeited but shall be paid 
to the persons named in this article.” 

[4] The order of payment designated in the article is to the wife, husband, 
relative by blood to the fourth degree, children by legal adoption, etc. It is sug- 
gested that this article was not in force at the date of Mariah King’s designa- 
tion. It was in force, however, at the date of the death of Frankie Copeland, and 
it then appearing that Mariah King had not been legally adopted as a daughter, 
the proceeds of the certificate was properly payable according to the terms of the 
article of the statute which was followed by the court in its judgment. It appear- 
ing that Mariah King, under whose right appellant defends, not having been a 
legally adopted child of Frankie Copeland and not being related to her by blood 
or marriage in any degree, the court rendered, we think, the only judgment that 
could have been legally rendered. To hold otherwise and now reverse the judg- 
ment of the trial court and uphold appellant’s claim would be out of harmony 
with a long-standing rule of public policy in this state which precludes one 
without an insurable interest of all benefit of insurance on the life of one to 
whom he or she is in no way related by blood, marriage or adoption. See Price 
v: Knights of Honor, 68 Tex. 361, 4 S. W. 633; Equitable Life Ins. Co. v. Hazle- 
wood, 75 Tex. 338, 12 S. W. 621, 7 L. R. A. 217, 16 Am. St. Rep. 893; Cheeves 
v. Anders, Adm’r, 87 Tex. 287, 28 S. W. 274, 47 Am. St. Rep. 107. 

We conclude that the motion for rehearing should be overruled. 
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FIRST TEXAS PRUDENTIAL INS. CO. v. PEDIGO et al. No. 1538—5853. 
Commission of. Appeals of Texas, Section A. June 9, 1932. 
50 Southwestern Reporter (2d) 1091. 
|. INSURANCE. ’ 

Statute enacted in 1903, requiring insurance contract to be accompanied, by 
copy of application, held inapplicable to life policies issued after December-~ 31, 
1900 (Rev. St. 1925, art. 5049). 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 

2, INSURANCE. 

Written instrument issued to insured should contain all terms of contract of 
life insurance, whether such instrument is made up of policy alone, or of policy 
and application (Rev. St. 1925, arts. 4732, 5050). 

(For other cases, see Insurance, Dec. Dig. § 151[1].) 

3, INSURANCE. 

Provisions of application for life insurance are without any contractual force, 
unless application, or copy thereof; is made part of policy (Rev. St. 1925, arts. 
4732, 5050). 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 

4, INSURANCE. 

Representation by insured to insurer, upon which insurer relies in entering 
into contract of life insurance, is collateral to contract and may be shown not- 
withstanding application containing representation is not made part of polity 
(Rey. St. 1925, arts. 4732, 5050). 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

5. INSURANCE. 

In suit on life policy, application disclosing insured falsely represented that 
she was not pregnant at time, held admissible, not to prove term of contract, but 
to prove representation, notwithstanding application was not made part of policy 
(Rev. St. 1925, arts. 4732, 5050). 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

6. INSURANCE. 

Misrepresentation contained in application for life policy, if material and 
affecting risks assumed, defeats insurer’s liability (Rev. St. 1925, art. 5045). 

(For other cases, see Insurance, Dec. Dig. § 256[1].) 

Error to Court of Civil Appeals of Tenth Supreme Judicial District. 

Suit by Andrew Pedigo and another against the First Texas Prudential In- 
surance Company. Judgment for the plaintiff was affirmed by the Court of Civil 
Appeals [31 S.W.(2d) 854], and the defendant brings error. 

Judgment of the District Court and judgment of the Court of Civil Appeals 
both reversed, and cause remanded. 

Levy & Levy, of Galveston, and Williams, Williams, McClellan-& Lincoln, of 
Waco, for plaintiff in error. 

Conway & Scharff, of Waco, for defendants in error. 

Harvey, P. J. 

This is a suit to recover on a life insurance policy issued to Mrs. Bertha 
Pedigo by the plaintiff in error, First Texas Prudential Insurance Company. The 
case was tried to a jury on special issues, resulting in a judgment against the in- 
surance company for the amount sued for. ° The Court of Civil Appeals has af- 
firmed that judgment. 31 S.W.(2d) 854. 

Among other defenses, the insurance company’ alleged that in her application 
for the policy Mrs. Pedigo fraudulently and falsely represented that, at the time 
such application was made, she was not pregnant. This representation was plead- 
ed as a warranty and also as a material representation upon which the company 
relied in issuing the policy. The application was made on September 19, 1928, 
and contains the. statement of Mrs. Pedigo that shé was not then pregnant; and 
a provision contained in the application purports to warrant the above stafement, 
among others, to be true. The policy was, issued on October 1, 1928, and con- 
tains a clause making same incontestable two years after date ‘of the ‘policy, ex- 
cept for nonpayment of premiums. By mere reference, the application was un- 
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dertaken to be made a part of the policy. On March 4, 1929, Mrs. Pedigo gave 
birth to a child, and died on March 31, 1929. At the trial the insurance company, 
for the purpose of laying the predicate for its alleged defense of breach of war- 
ranty and its defense of misrepresentation, with respect to the pregnancy of Mrs, 
Pedigo, offered in evidence the application, and, specifically, the statement contained 
therein to the effect that Mrs. Pedigo was not pregnant. The defendants in error 
objected to the introduction of the application in evidence, or of the statement in 
question, on the ground that the application, or a copy thereof, was not attached 
to the policy or in anywise made a part of the policy except by reference. This 
objection was sustained, and the application was excluded from evidence. The 
insurance company complains of this action of the trial court as constituting error, 


[1-4] In determining the question raised, it becomes necessary to examine 
various statutory provisions. Article 5049 of the Revised Statutes of 1925, pro- 
vides, in part, that: “Every * * * policy of insurance issued or contracted for in 
this State shall be accompanied by a written, photographic or printed copy of the 
application for such insurance policy or contract, as well as a copy of all ques- 
tions asked and answers given thereto. * * *” It has been held that this pro- 
vision has effect to deprive the application of all evidentiary value, with respect 
both to its contractual provisions and to fact representations contained therein, 
unless the instrument, or copy thereof, be attached to or accompany the policy, 
Southwestern Surety Ins. Co. v. Hico Oil Mill (Tex. Com. App.) 229 S. W. 479: 
National Live Stock Ins. Co. v. Gomillion (Tex. Civ. App.) 178 S. W. 1050. In 
the cases cited, policies of insurance other than life policies were involved. Ar- 
ticle 5049 does not apply to life policies issued after December 31, 1909. Ameri- 
can National Insurance Co. v. Welsh (Tex. Com. App.) 22 S.W.(2d) 1063. In- 
asmuch as the policy in controversy here was issued after the last-mentioned date, 
it becomes necessary to look to other statutes which bear on the question under 
consideration. Article 5050 reads as follows: “Every policy of insurance issued 
or Celivered within this State * * * shall contain the entire contract between the 
parties, and the application therefor may be made a part thereof.” In article 4732 
it is provided that: “No policy of life insurance shall be issued or delivered in 
this State, * * * unless the same shall contain provisions substantially as follows: 
* * * 3. That the policy, or policy and application, shall constitute the entire con- 
tract between the parties. * * *” These two statutes, as originally passed in the 
year 1909, constituted a part of the same act. Construing these statutes together, 
it appears that the Legislature intended to require that the written instrument 
issued to the insured contain all the terms of the contract between the parties, 
whether such written instrument be made up of the policy alone, or of the policy 
and the application. The statutes clearly imply a denial of any contractual force 
to the provisions of the application, unless the application, or a copy thereof, act- 
ually accompany the policy as a part of it. This, of course, comprehends all pur- 
ported warranties which the application contains. A representation, however, 
which is made by the insured to the insurer, and upon which the latter relies in 
entering into the contract, is not contractual but is collateral to the contract. It 
simply induces the contract. 32 C. J. 1273; 2 Cooley’s Briefs on Insurance, 1128. 
Nothing is found in the language of these statutes to justify the conclusion that 
the Legislature intended to render unavailable to the insurer, as a basis for de- 
fense, any false representation contained in the application, unless the application 
accompany the policy as a part of it. 


[5-7] It follows from what has been said that the representation contained in 
the application, to the effect that Mrs. Pedigo was not pregnant, is admissible in 
evidence, not to prove a term of the contract, but to prove a representation 
upon which the insurance company relied. The falsity of such representation, if 
made, is conclusively established by the admitted fact that she gave birth to a 
child five and a half months afterwards. Supreme Lodge, etc., v. Payne, 101 Tex. 
449, 108 S. W. 1160, 15 L. R. A. (N. S.) 1277. Article 5045 of the statutes pro- 
vides that: “No recovery upon any life, accident or health insurance policy shall 
ever be defeated because of any misrepresentation in the application which 1s of 
an immaterial fact and which does not affect the risks assumed.” This implies 
that a recovery on a life policy can be defeated because of a misrepresentation 
contained in the application, which is material and affects the risks assumed. We 
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are unable to say that the error committed by the trial court, in excluding from 
evidence the false representation in question, is harmless. It would have been use- 
less for the company to introduce testimony to establish facts pertaining to a de- 
fense founded on a false representation which the trial court had excluded from 
evidence. The fact, therefore, that the record as it appears before us does not 
contain testimony to prove that the false representation was material and affected 
the risks assumed does not signify that testimony to that effect will not be forth- 
coming at another trial. The state of the record is such that a consideration of 
the effect of the false statement, if same were innocently made, is not called for. 

Because of the error pointed out above, we recommend that the judgment of the 
trial court, and that of the Court of Civil Appeals affirming same, be reversed, 
and that the cause be remanded. 

Cureton, C. J. 

The judgments of the district court and Court of Civil Appeals are both re- 
versed, and cause remanded, as recommended by the Commission of Appeals. 

We approve the holdings of the Commission of Appeals on the questions dis- 
cussed in its opinion. 


te 
LOGAN v. TEXAS MUT. LIFE INS. ASS’N. No. 1561—5899. 
Commission of Appeals of Texas, Section A. June 9, 1932. 
51 Southwestern Reporter (2d) 288. 
1, INSURANCE. 


Nonprofit insurance association organized as mutual relief association, with- 
out capital stock, Aeld not subject to regulations imposed by statute on insurance 
companies (Rev. St. 1925, art. 4732). 

(For other cases, see Insurance, Dec. Dig. § 52.) 

3. INSURANCE. 

Provision for payment by insurance companies of penalties and attorney’s 
fees held inapplicable to nonprofit mutual relief association organized without 
capital stock (Rev. St. 1895, art. 642, subd. 46; Rev. St. 1925, art. 4736). 

Rev. St. 1925, art. 4736, requiring insurance company which fails to 
pay loss within 30 days after demand to pay damages, with reasonable 
attorney's fees, did not apply to nonprofit mutual relief association 
organized without capital stock, since only claim beneficiary had against 
association was right to require it to levy assessments on surviving mem- 
bers, and there was no provision in charter or contract whereby money 
to pay 12 per cent. penalty and attorney’s fees could be raised; amount of 
assessment of members being fixed. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

4. INSURANCE. 


Provision for incontestability held inapplicable where application containing 


false statements was made by third person without authorization (Rev. St. 1925, 
art. 4732, subd. 3). 


(For other cases, see Insurance, Dec. Dig. § 400.) 
5. INSURANCE. 


One authorized to sign another’s name to application for membership in 
benefit association and to name himself beneficiary would not be presumed 
authorized to make fraudulent statements, and could not claim benefit of incon- 
~— statute as to such statements (Rev. St. 1925, art. 4736, and 4732, subd. 


(For other cases, see Insurance, Dec. Dig. § 400.) 


_ Certified 
District, 


_Action by Herbert W. Logan against the Texas Mutual Life Insurance As- 
sociation. Judgment was entered for defendant, and plaintiff appeals to the Court 
of Civil Appeals, which certifies questions. 

Questions answered. 


James P. Alexander and W. R. Poage, both of Waco, for appellant. 


Richey & Sheehy, of W: f 
Crrrz, J. y, 0 aco, for appellee: 


Questions from Court of Civil Appeals of Tenth Supreme Judicial 
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This case is before us on certified questions from the Court of Civil Appeals 
at Waco. The certificate is.as follows: 

“In 1905, seven individual citizens formed an incorporate voluntary association 
for the purpose of mutually insuring the respective lives of its members on sych 
terms and conditions as might be established by the constitution and by-laws of 
said corporation, and obtained from the State of Texas a charter for the associa- 
tion, which was incorporated under the name of the Home Mutual Life Insur- 
ance Association of Texas. The name of the corporation was thereafter changed 
to The Texas Mutual Life Insurance Association of Texas. The articles of 
incorporation provided that the association was formed for the purpose of insur- 
ing the lives of its members in this state, for the sole benefit of its members and 
not for profit, and provided that the corporation should not have any capital 
stock. The by-laws of the association provided that same was formed for the 
purpose of insuring the lives of its members upon the assessment plan, without 
lodges and at actual cost, and provided that in order to become a member of the 
association the applicant for membership should file an application, in such form 
as was approved by the board of directors; that said application should give 
the general condition of the health and the correct age of the applicant, and any 
other information required, and that if any false statements were made in the 
application with reference to sickness or ailments named, that the certificate should 
not be binding upon the association. 


“The association has continuously paid to the Secretary of State the franchise 
tax required by the State, and offered to make reports to the Commissioner of 
Insurance but he would not receive same. 

“On June 30th, 1928, appellant signed his mother’s name, Mrs. Fanny Logan, 
to an application to appellee for membership in appellee association, stating that 
Mrs. Logan was at that time in good health and was not suffering with cancer; 
that she had never had a cancer and had not been refused insurance by any 
company and was not under the treatment of any physician. Based on said applica- 
tion appellee issued and delivered a certificate to Mrs. Fanny Logan at West, 
Texas, stating that she was admitted as a member of appellee, subject to the 
conditions that the certificate of membership was based on her application, which 
was filed with appellee, and subject to the by-laws of appellee. The certificate 
stated that appellee would pay Herbert W. Logan (appellant) the son of Mrs 
Logan, the sum of five dollars to be collected from each member of appellee in 
the class (C) in which Mrs. Logan was made a member, provided that in no 
event should there be paid more than $5,000.00 to appellant. Said certificate of 
insurance and membership further provided that same was granted in considera- 
tion of the application which had been made, and stated that the application was 
made a part of the contract. It provided that Mrs. Logan should pay $5.50 upon 
the death of any member in her class within ten days after notice of such death, 
and that $5.00 thereof should be used to pay the death claim and 50 cents to 
pay the expenses of appellee. The certificate further provided that no member 
of the association should be liable for. anything more than the $5.50 due on the 
death of each member. The insurance certificate did not contain the two year 
incontestable clause; neither did it have attached thereto a copy of the application. 


“On July 13, 1928, thirteen days after the insurance and membership cer- 
tificate was issued, Mrs. Logan died from a malignant cancer with which she had 
been suffering for a number of months. The certificate of membership and insur- 
ance was issued upon the application made by Mrs. Logan and without any 
medical examination being required. Proof of death was promptly filed by ap- 
pellant and he made demand for payment of the insurance more than thirty days 
before the suit was ‘filed. Appellee, on July 28th, 1928,-tendered to appellant the 
$15.00 that had been paid at the time the certificate of insurance and membership 
was; issued, and notified him that.it repudiated said contract and would not pay 
same by reason of the false statements -relative to her health contained in the 
application of Mrs. Logan for membership. Appellant refused’ to accept the return 
of the $15.00. The statement of facts,: which is short, will accompany this cer- 
tificate for consideration by the Supreme Court and same is referred to and made 
a part hereof for a more complete statement,ef-the case. © - 


“In August, 1929, appellant filed this suit to recover the amount due on the 
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certificate of membership and insurance, and also to recover twelve per cent 
penalty and attorney’s fees. Appellee filed a formal answer, consisting of a general 
demurrer and general denial. In October, 1930, appellant filed an amended petition 
and appellee for the first time filed an answer contesting the validity of the insur- 
ance certificate on the ground that same had been obtained by false and fraulu- 
lent representations made and contained in the application. 

“Appellant in the trial court and in this court contends that the insurance 
certificate was incontestable two years after same was issued, and that a copy of 
the application for membership, not having accompanied or been attached to the 
certificate of insurance, was not admissible in evidence. The cause was tried to 
the court and resulted in judgment being entered denying appellant any recovery. 

“There are certain questions of law arising in this litigation that we deem 
proper to and do hereby respectfully submit to the Honorable Supreme Court of 
this State for determination upon the facts hereinbefore set out: 

“First Question. Did the insurance certificate sued upon in this cause become 
incontestable two years after same was issued except for non-payment of dues or 
assessments, under the provisions of Article 4732 of the Revised Statutes? 

“Second Question. Since a copy of the application for membership and in- 
surance did not accompany the certificate of membership and insurance issued by 
appellee and delivered to Mrs. Logan, was it error for the trial court, over ap- 
pellant’s objection that a copy of same did not accompany said certificate, to 
admit same iff evidence? 

“Third Question. If the appellant is entitled to recover on said certificate, 
is he entitled to recover in addition to the principal sum provided for therein, 
the twelve per cent penalty and reasonable attorney’s fees provided for by Article 
4736 of the Revised Statutes? 

“The Clerk of this court is directed to forward with this certificate the state- 
ment of facts, together with the transcript and copies of the briefs filed, to the 
Clerk of the Supreme Court for presentation to that court. 

“Associate Justice Alexander having, prior to becoming a member of this 
court, been of counsel in this case, took no part in its consideration.” 

Opinion. 
As shown by the certificate, we are here confronted with the simple question 


as to whether articles 4732 and 4736, R. C. S. 1925, have application to this insur- 
ance association. 


This association was first incorporated on June 20, 1895, under subdivision 46 
of article 642, R. C. S. of Texas 1895. It was organized and chartered as a mutual 
relief association “for the purpose of insuring the lives of its members in this 
State, for the sole benefit of its members, and not for profit, and it shall have no 
capital stock.” The charter was filed with the secretary of state and not with the 
insurance department as was required at the time for insurance companies 
organized under title 58, the then insurance title. 


Under R. C. S. 1895, article 642, supra, was a part of title 21, the general 


incorporation title. Article 3096, which was a part of title 58, supra, expressly 
exempted concerns of the instant kind from the provisions of title 58. It there- 
tore follows that this concern was not an insurance company within the con- 
templation of title 58, supra, at the time it was incorporated. State v. Burgess, 
101 Tex. 524, 109 S. W. 922 (Sup. Ct.). It is true that article 3096, R. C. S. 
1895, has been repealed, but such repeal has not operated to bring this association 
under the provisions of articles 4732 or 4736, supra, as we shall later demonstrate. 


(1, 2] It is contended by the appellee that certain laws enacted since this 
association’s incorporation have operated to bring it under title 78, R. C. S. 1925, 
the present general insurance title. Articles 4732 and 4736, supra, are parts of 
such title 78. It is contended by the association that it is not subject to any of 
the provisions of title 78. In undertaking to maintain their respective positions, 
counsel for appellant and the association have each presented elaborate reviews 
of the several insurance laws in force at- the time this association was incor- 
Porated, and those enacted thereafter. We do not consider it necessary for us to 
decide the question as to whether this association is exempt from all of the 


Provisions of title 78. It is very clear to us, however, that it is not subject to the 
Provisions of either article 4732 or article 4736. 
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Our holding that this association is not subject to the provisions of either 
of the above-mentioned articles is based upon the conclusion that to apply such 
statutes to this concern would amount to a holding that the charter thereof has 
been repealed by legislation enacted since its incorporation. This is because it 
obviously cannot operate at all under either of such statutes. 

Of course, under the provisions of article 1318, R. C. S. 1925, the Legis- 
lature has power to “alter, reform or amend” any corporate charter. However, 
it is our opinion that none of the laws enacted since this association was incor- 
porated were intended to repeal its charter. Certainly no act directly repealing 


it has been enacted and charter repeals by implication are not favored. 14a C. J. 
p. 1102, par. 3697. 


It is evident that this concern cannot operate if it is required to conform to 
either article 4732 or article 4736. This we shall now proceed to demonstrate. 
Article 4732 reads as follows: 


“No policy of life insurance shall be issued or delivered in this State, or be 
issued by a life insurance company organized under the laws of this State, unless 
the same shall contain provisions substantially as follows: 

“1. That all premuims shall be payable in advance either at the home office 
of the company or to an agent of the company upon delivery of a receipt signed 
by one or more of the officers who are designated in the policy. 

“2. For a grace of at least one month for the payment of every premium 
after the first, which may be subject to an interest charge, during which month 
the insurance shall continue in force, which may stipulate that if the insured shall 
die during the period of grace, the overdue premium will be deducted in any 
settlement under the policy. 

“3. That the policy, or policy and application, shall constitute the entire con- 
tract between the parties and shall be incontestable not later than two years from 
its date, except for nonpayment of premiums; and which provision may or may 
not, at the option of the company, contain an exception for violations of the 
conditions of the policy relating to naval and military services in time of war. 

“4. That all statements made by the insured shall, in the absence of fraud, 
be deemed representations and not warranties. 

“5. That if the age of the insured has been understated, the amount payable 
under the policy shall be such as the premium paid would have purchased at the 
correct age. 

“6. That after three full years premiums have been paid, the company at any 
time while the policy is in force, will advance upon proper assignment of the 
policy and upon the sole security thereof at a specified rate of interest a sum 
equal to, or at the option of the owner of the policy less than, the legal reserve 
at the end of the current policy year on the policy and on any dividend addition 
thereto, less than a sum not more than two and one-half per cent. of the amount 
insured by the policy, and of any dividend additions thereto; and that the com- 
pany may deduct from such loan value any existing indebtedness on the policy 
and any unpaid balance of the premium for the current policy year, and may 
collect interest in advance on the loan to the end of the current policy year, 
which provision may also provide that such loans may be deferred for not 
exceeding six months after application therefor is made. It shall also be stipulated 
in the policy that failure to repay any such advance, or to pay interest, shall 
not void the policy until the total indebtedness thereon to the company shall 
equal or exceed the loan value. No condition other than as herein provided shall 
be exacted as a prerequisite to any such advance. This provision shall not be 
required in term insurances, nor in pure endowments issued or granted as 
original policies, or in exchange for lapsed or surrendered policies. No pro- 
vision herein shall compel any company to loan on any policy an amount greater 
that ninety-seven and one-half per centum of the value thereof, including 
net dividend additions thereto. : 

“7. A provision which, in event of default in premium payments, after pre- 
miums shall have been paid for three full years, shall secure to the owner of the 
policy a stipulated form of insurance, the net value of which shall be at least 
equal to the reserve at the date of default on the policy, and on any dividend 
additions thereto, specifying the mortality table and rate of interest adopted for 
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computing such reserve, less a sum not more than two and one-half per cent. of 
the amount insured by the policy and of any existing dividend additions thereto, 
and less any existing indebtedness to the company on the policy. Such provision 
shall stipulate that the policy may be surrendered to the company at its home 
ofice within one month from date of default for a specified cash value at least 
equal to the sum which would otherwise be available for the purchase of insur- 
ance, as aforesaid, and may stipulate that the company may defer payment for 
not more than six months after the application therefor is made. This provision 
shall not be required in term insurances. 

“8. A table showing in figures the loan values, and the options available under 
the policies each year, upon default in premium payments during the first twenty 
years of the policy or the period during which premiums are payable, beginning 
with the year in which such values and options become available. 

“9. That if, in event of default in premium payments, the value of the policy 
shall be applied to the purchase of other insurances; and if such insurance shall 
be in force and the original policy shall not have been surrendered to the com- 
pany and canceled, the policy may be reinstated within three years from such 
default upon evidence of insurability satisfactory to the company and payments 
of arrears of premiums with interest. 

“10. That when a policy shall become a claim by the death of the insured, 
settlement shall be made upon receipt of or not later than two months after due 
proof of death and the right of the claimant to the proceeds. 

“]. A table showing the amounts of installments in which the policy may 
provide its proceeds may be payable. 

“Any foregoing provision not applicable to single premium policies, shall, to 
that extent, not be incorporated therein.” 

A reading of the above article demonstrates that this association, in the very 
nature of things, cannot comply with subdivisions 1, 6, 7, 8, 9, and 11. Any at- 
tempt to apply these subdivisions would certainly destroy the charter. Furthermore, 
a reading of the first, or opening clause of the article, demonstrates a legislative 
intent to apply all the provisions thereof to all concerns coming under the terms 
f such opening clause. It is evident that the Legislature could not have intended 
part of the provision of this article to apply to an insurance company and others 
not to apply. Such a construction would lead to interminable confusion. 


[3] It is equally as evident that this concern is not governed by article 4736, 
supra. That article reads as follows: “In all cases where a loss occurs and the 
life insurance company, or accident insurance company, or life and accident, health 
and accident, or life, health and accident insurance company liable therefor shall 
iail to pay the same within thirty days after demand therefor, such company 
shall be liable to pay the holder of such policy, in addition to the amount of the 
loss, twelve per cent. damages on the amount of such loss together with reasonable 
attorney fees for the prosecution and collection of such loss.” 


Obviously the application of the above statute to this association would 
destroy it. It has no capital stock, no surplus, and makes no profit. The only 
‘laim a beneficiary has against the association is the right to require it to levy 
an assessment on the surviving members after the death of the certificate holder 
whose beneficiary he is. The association does not even guarantee that such assess- 
ment will be paid, and under the contract the amount of the assessment is fixed. 
If the association should be required to pay a 12 per cent. penalty, and an 
attorney fee, there is no provision in the charter or the contract whereby the 
money can be secured to pay the same, and we wil not indulge the presumption 
that the Legislature intended to create a liability where no means are provided 
by law to meet it. 

__ The certificate of the Court of Civil Appeals shows that the appellant signed 
ils mother’s name to this application for her membership in the instant associa- 
tion, naming himself as beneficiary. We presume from the certificate and the 
record that the mother had nothing whatever to do with the transaction. The 
application so made by the appellant in his mother’s name stated that she was 
in good health and not suffering from any cancer; that she had never had a 
cancer; that she had never been refused insurance by any company; and was not 
under the treatment of any physician. All these statements were grossly and 
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knowingly false and fraudulent on the part of appellant. In fact, the record 
shows that appellant’s mother died from a malignant cancer thirteen days after 
this policy was issued and that she had been suffering with such cancer for 
months prior to and at the time the application was made. Furthermore, the 
record shows that appellant’s mother was in very bad health, that she had there- 
tofore been refused insurance, and was then under the treatment of a physician. 
In fact, all of the statements above mentioned so made by appellant were grossly 
and knowingly false and fraudulent on his part. 

[4] Subdivision 3 of article 4732, supra, provide that the policy, or policy and 
application, shall constitute the only contract between the parties, and shall be 
incontestable not later than two years from its date, etc. This statute certainly 
has reference to cases where there is a contract between the insured and the 
insurer. If the insurer never made any application to the association for insur- 
ance, either by making the application herself, or authorizing another to do so 
for her, then there never was a contract between the insured and the insurer 
and the statute above quoted could not have application at all. Cooley's Briefs 
on Insurance (2d Ed.) vol. 5, p. 4488. We quote the following from that 
authority: “Moreover public policy requires that the clause be limited to 
legitimate policies actually taken out by the insured for the protection of his 
named beneficiary. Hence, where several persons conspired to defraud insurance 
company by securing policy in name of nominal beneficiary, for their own benefit, 
upon the life of a man who was then ill, and the policy was issued through 
fraud in the medical examination, and one conspirator took assignment of the 
policy from the nominal beneficiary, he was not a good-faith purchaser, and 
was not entitled to benefit of incontestability clause. (People v. Alexander, 183 
App. Div. 868, 171 N. Y. S. 881, motion to dismiss appeal denied 224 N. Y. 733, 
121 N. E. 883, and judgment affirmed 225 N. Y. 717, 122 N. E. 887.)” 

[5] We are further of the opinion that even if it be admitted that the 
mother of this appellant authorized him to sign her name to an application for 
membership in this association, and name himself as beneficiary, a fact not shown 
by the record, still it will not be presumed that she authorized him to make 
false and fraudulent statements therein, and when he did so for his own benefit, 
so far as his rights are concerned, he acted outside the scope of his authority, 
contrary thereto, and against the interests of both the insured and the insurer. 
Certainly it cannot be said that the two-year incontestability statute, supra, 
was enacted to aid the beneficiary in such a case. 

We recommend that all of the questions certified be all answered: “No.” 

Cureton, C. J. 

The opinion of the Commission of Appeals answering the certified questions 
is adopted, and ordered certified. 


STATE v. TEXAS MUT. LIFE INS. CO. OF TEXAS et al. 
No. 7720; Motion Nos. .7308—7311. 
Court of Civil Appeals of Texas. Austin. April 20, 1932. 
Rehearing Denied May 25, 1932. 
51 Southwestern Reporter (2d) 405. 


1. INSURANCE. 
Statute exempting “mutual relief associations” from compliance with insur- 
ance laws held so doubtful, as regards companies included therein, as to call for 
application of departmental construction doctrine (Rev. St. 1895, art. 3096). 
Rev. St. 1895, art. 3096 provides in effect that nothing under title “In- 
surance” shall apply to “mutual relief associations” organized and char- 
tered under general incorporation laws, which have no capital stock and 
whose relief funds are created and sustained by assessments upon mem- 
bers in accordance with by-laws and regulations, provided that principal 
officer of such benevolent organizations, not conducted by lodges, shall 
make annual statement to insurance department showing certain facts, and 
that benevolent organization refusing or neglecting to make such report 
shall be deemed insurance company conducted for profit to its officers and 
amenable to laws governing such companies. 


(For other cases, see Insurance, Dec. Dig. § 52.) 
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2 INSURANCE. 

Certificates of beneficial associations are contracts of “insurance.” 

Only generally recognized distinction between the one and the other 
is that in insurance policies rights of beneficiary are fixed by terms of 
policy, while in beneficial certificates they depend on certificates and rights 
of members under constitution and by-laws of society. 

(For other cases, see Insurance, Dec. Dig. § 4.) 

3, INSURANCE. 

Exemption of “mutual relief associations” from insurance laws held to in- 
clude associations having no lodge system and not engaged in charity or benev- 
olence, but possessing statute (Rev. St. 1895, art. 3096). 

An association, although having no lodge system and engaging in no 

form of charity or benevolence (other than as may be inferred from 
benefits accruing under its certificates), comes within purview of Rev. 
St. 1895, art. 3006, exempting “mutual relief associations” from operation 
of insurance laws, if such association possesses elements expressed or 
necessarily implied from language of the statute; such elements being that 
association was chartered under general incorporation laws, that it has no 
capital stock, that relief funds are created and sustained by assessments 
made upon members in accordance with its by-laws and regulations, and 
that association file reports with insurance commissioner which evidence 
that it is not an insurance company conducted for profit of its officers. 

(For other cases, see Insurance, Dec. Dig. § 52.) 

7. INSURANCE. 

Amendment making insurance companies, organized under general incor- 
poration laws, subject to insurance laws, held not retroactive, as regards mutual 
relief association exempted from insurance laws by other provisions (Rev. St. 
1895, art. 3096, and art. 642, subd. 46, as amended by Laws 1907, c. 150, § 3). 

(For other cases, see Insurance, Dec. Dig. § 52.) 

ll. INSURANCE. 

Repeal of statute exempting mutual relief associations, organized under gen- 
eral incorporation laws, from insurance laws, held not to repeal charter of corpo- 
ration theretofore organized under general incorporation laws (Rev. St. 1895, art. 
642, subd. 46; art. 3096, and art. 3096w, repealed by Gen. Laws 1909, c. 108). 

(For other cases, see Insurance, Dec. Dig. § 52.) 

12. INSURANCE. 

Repeal of statute exempting mutual relief associations, organized under gen- 
eral incorporation laws, from instirance laws, and amendment making such com- 
panies subject to insurance laws, held not to require such companies theretofore 
organized to conform to insurance laws (Rev. St. 1895, art. 642, subd. 46, as 
amended by Laws 1907, c.- 150, § 3, art. 3096, and art. 3096w, repealed by Gen. 
Laws 1909, c. 108). 

If insurance company organized under Rev. St. 1895, art. 642, subd. 

46, was mutual relief association within exemption provided in article 

3096, fact that such article was thereafter repealed, and that article 642, 

subd. 46, was thereafter amended, so as to make companies thereunder 

organized subject to insurance laws, should not be construed as requir- 

ing such company, organized before amending and repealing legislation, to 

conform to requirements of insurance laws as condition precedent to its 

further right to do business. , 

(For other cases, see Insurance, Dec. Dig. § 52.) 

13. INSURANCE. 

That statute regulating local mutual aid associations exempted existing state- 
wide associations “legally operating” on assessment basis held not legislative 
recognition of existing company’s legality (Rev. St. 1895, art. 642, subd. 46, and 
art. 3096; Vernon’s Ann. Civ. St. art. 4875a-—29): ° 

(For other cases, see Insurance, Dec. Dig. § 52.) 

14. INSURANCE. 
Statute fixing venue in suits on policies issued by state-wide mutual assess- 
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ment companies held not legislative recognition of companies’ legality (Rey. St. 
1895, art. 642, subd. 46, and art. 3096; Vernon’s Ann. Civ. St. art. 1995, subd. 28a), 

Fixing of venue in such suit was recognition that such organizations 
existed and were doing business in state, but did not constitute legislative 
recognition of legality of their incorporation or of their methods of doing 
business, and statute should be given no further effect than to provide a 
forum for such action. 

(For other cases, see Insurance, Dec. Dig. § 52.) 

15. INSURANCE. 

In quo warranto proceeding, for noncompliance with insurance laws, defend- 
ant company had burden of showing it was mutual relief association within statu- 
tory exemption (Rev. St. 1895, art. 642, subd. 46, and art. 3096). 

(For other cases, see Insurance, Dec. Dig. § 52.) 

16. INSURANCE. 

In quo warranto against insurance company operating on state-wide member- 
ship assessment plan, company should be granted reasonable time to comply with 
insurance laws (Rev. St. 1895, art. 642, subd. 46, and art. 3096). 

If company is not “mutual relief association” exempt from operation 
of insurance laws under Rev. St. 1895, art. 3096, and has therefore no 
right to continue to do business without complying with insurance laws, 
its innocent members should be accorded such protection as court may 
legally afford, and equity powers of court are ample to afford relief to 
extent of granting to company a reasonable time within which to comply 
with insurance laws, should such compliance prove feasible. 

(For other cases, see Insurance, Dec. Dig. § 52.) 

17. INSURANCE. 

In quo warranto, company held not relieved from burden of showing it was 

mutual relief association exempt from insurance laws by fact that its reports un- 


der exemption statute were rejected (Rev. St. 1895, art. 642, subd. 46, and art. 
3096). 


Fact that company offered to file reports under Rev. St. 1895, art. 
3096, might excuse it from such filing, but company was not thereby re- 
lieved from showing contents of such proffered reports or, in any event, 
facts which article required such reports to show, and company was re- 
quired to show how its funds were expended, so that court might pass on 
question whether it was a mutual relief association within purview of 
article or was operated for profits of its officers. 
(For other cases, see Insurance, Dec. Dig. § 52.) 
18. APPEAL AND ERROR. ; 
Court of Civil Appeals, upon reversing judgment, will remand case for fur- 
ther trial, where record shows case has not been fully developed. 
(For other cases, see Appeal and Error, Dec. Dig. § 1177[6].) 


Appeal from District Court, Travis County; J. D. Moore, Judge. 

Proceeding in the nature of quo warranto by the State against the Texas Mu- 
tual Life Insurance Company of Texas and others. From a judgment in favor 
of defendants, the State appeals. 

Reversed and remanded. s 

James V. Allred, Atty. Gen., and Everett L. Looney, Asst. Atty. Gen., for 
the State. 

Richey & Sheehy, of Waco, and Cofer & Cofer, of Austin, for appellees. 

McCLenpon, C. J. 


The state through its Attorney General brought this proceeding in the nature 
of a quo warranto, seeking to forfeit the charter of the Texas Mutual Life 
Insurance Company of Texas, to which we shall refer as appellee, and for other 
proper ancillary relief, on the ground that the company was doing a state-wide 
assessment plan life insurance busines in Texas, without complying with the 
following statutory provisions: , ‘ 

1. That it does not have a capital stock of at least $100,000 required by article 
4717, R. S. 1925. 
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2. That its policies do not contain any of the following requirements pre- 
sribed by articles 4732 and 4733, R. S. 1925: 

(a) At the end of three years the company will advance upon assignment and 
sole security of the policy, the legal reserve at the end of the current policy year. 

(b) In case of default in payment of premiums after three full years, the 
policyholders shall be entitled to a stipulated sum of insurance. 

(c) A table showing in figures the loan values and other available options in 
event of default in the premium payments. 

(d) Loan value or a stipulated insurance upon default in payment of pre- 
miums or assessments. 

The case was tried to the court upon an agreed statement of facts, and judg- 
ment was rendered for the defendant, the court adopting the agreed statement of 
facts as its fact findings, and concluding as a matter of law that the defendant is 
a benevolent association, and the insurance laws of Texas are not applicable to it. 

From the agreed statement of facts it appears that the defendant was char- 
tered on June 20, 1905, under the name “Home Mutual Life Insurance Association 
of Texas”; the charter reciting that the association was formed for the purpose 
of insuring the lives of its members in this state for the sole benefit of its mem- 
bers, and not for profit, and that it should have no capital stock. Its principal 
ofice was located at Eastland; but later by amendment to its charter, dated April 
13, 1925, its name was changed to Texas Mutual Life Insurance Association of 
Texas, and its place of business changed from Eastland to Waco. From the time 
of its organization to the filing of this suit (March 16, 1929), it has engaged in 
the business of insuring the lives of its members as authorized by its charter 
within the confines of the state; and has paid franchise taxes from date of issu- 
ance of its charter to and including 1929, “and is now marked ‘Exempt’ from fran- 
chise taxes on the ledger sheet of said corporation in the Secretary of State’s 
office.” It has filed or offered to file with the board of insurance commissioners 
of the state all reports required to be filed of it under the law under which its 
charter was granted; but the board has refused to permit the association to file 
reports, and refused to recognize it as coming under its supervision. At the time 
suit was filed it was carrying on the business of writing life insurance and operat- 
ing state wide in the state of Texas. It never procured from the insurance com- 
missioner a certificate authorizing it to do business in the state as required by 
article 4751, but after the above amendment of its charter, it on several occasions 
applied to the board for a permit. The character of life insurance business car- 
tied on by it is operated upon a post mortem assessment as needed basis, and the 
policies require the payment as needed on the order of the directors of an assess- 
ment by the policyholder upon the death of other policyholders. All relief funds 
are created and sustained by assessment against its policyholders, and each policy- 
holder is a member. The corporation has no capital stock, and its policies con- 
tain none of the above statutory provisions. 

The company has now in force approximately $40,000,000 in insurance. Speci- 
mens of the policies or certificates issued by the corporation are attached to the 
agreed statement of facts. There are four forms of policies, differing only in the 
amount of the insurance, $1,100, $2,000, $2,500, and $5,000, and the assessments. 
We give a résumé of the $1,100 policy, the others being identical except as above 
stated. Membership is based on application and is subject to the by-laws of 
the association; the loss payable to the beneficiary or his heirs is the sum of $1 to 
e collected from each member of the association in good standing in the particu- 
lar class at the time of beneficiary’s death, plus all death assessments which have 
been paid by the assured during the life of the policy, such amounts in no event 
to exceed $1,100, plus such death assessments. The insured is liable for a death 
assessment of $1.20 each upon the death of each member in his particular class, 
and one assessment of $3 as annual dues to be paid on or before October 1st of 
each year. Additionally the insured agrees to pay one special assessment of $1.80 
each year which shall be used for the general fund. The obligation of the asso- 
ciation to pay the amount stipulated in the policy is conditioned upon the amount 
veing collected from policyholders in the particular class through one assessment 
upon each member in good standing in that class at the date of insured’s death. 
The policy contains a number of provisions with reference to forfeiture, etc., 
which we deem unnecessary to set out in detail. The by-laws are not embodied 
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in nor attached to the agreed statement of facts, nor is their substance given; and 
there is no showing as to how the funds derived from the annual dues, the general 
fund special assessment, or the excess over the assessments collected upon the 
death of a member, are expended further than may be inferred from the agreed 
statement of facts that the corporation was organized for the benefit of its mem- 
bers only, and not for profit; and that it “has engaged in the business of insuring 
the lives of its members, as authorized by its charter, continuously since its 
issuance within the confines of the State of Texas.” The corporation was chart- 
ered in 1905, under subdivision 46 of article 642, Revised Statutes of 1895. 

It is the defendant’s contention, which the trial court sustained, that at the 
time of its creation it was a mutual relief association within the meaning of article 
2971la. R. S. of 1879, enacted by Laws 1885, c. 65 (article 3096, R. S. 1895), and 
article 3096w, R. S. 1895, and is therefore exempt from the provisions of the in- 
surance laws of Texas. 

Besides contesting this view, the state contends that the subsequent repeal of 
the above exemption statutes ipso facto brought defendant within the purview 
of the general insurance laws of Texas, and its failure thereafter to comply there- 
with forfeited its corporate rights. 

Defendant’s contentions, on the other hand, are: First, that the repeal of the 
statutes under which it was created and exempted from the insurance laws of the 
state operated prospectively, and did not expressly or by necessary implication 
repeal its charter or the exemption privileges under which it was originally cre- 
ated so as to require it to conform to statutory provisions relating to insurance; 
and, secondly, the statutes under which it was so created and exempted are of 
such doubtful import as to warrant resort to uniform departmental construction 
for twenty years prior to the bringing of the suit as to require the courts to re- 
cognize the validity of its charter and the applicability of said exemption statutes. 

We will first consider the validity of defendant’s original incorporation, and 
this involves primarily the question whether a corporation, the sole purpose of 
which is to provide insurance to its members and their dependents in the event 
of death, injury by accident, or illness, if it has no capital stock and its relief 
funds are created and sustained by assessments made upon the members in ac- 
cordance with the by-laws, and which is conducted not for profit but solely for 
the benefit of its members, can constitute a mutual relief association within the 
meaning of article 297la, R. S. 1879. 

The state relies in the main upon two decisions, Farmer v. State, 69 Tex. 
561, 7 S. W. 220, 224 (decided in 1888, Chief Justice Willie writing), and State 
v. Burgess, 101 Tex. 524, 109 S. W. 922, 923 (decided in 1908, Associate Justice 
Williams writing). 

The Farmer Case was brought to forfeit the charter of the Masonic Mutual 
Benevolent Association of Texas, which was incorporated without capital stock 
under the then title 20 (present title 32, being the general incorporation title) of 
the Revised Statutes. That association was chartered September 3, 1883, ana 
as pointed out by the court there were only two provisions in the title 20 8 
which the charter of the association might be referable, namely, subdivisions ¢ 
and 27 of article 566, which read: 


“2. The support of any benevolent, charitable, educational or missionary 
undertaking.” 


“27. For any other purpose intended for mutual profit or benefit not other- 
wise especially provided for and not inconsistent with the constitution and laws 
of this state.” 

At the time of its incorporation, there was no statute exempting any char- 
acter of insurance corporation from the general provisions of the insurance laws. 
By chapter 61, General Laws 19th Legislature, approved March 27, 1885, article 
566 was amended by eliminating all of the subdivisions after 24, thus in effect 
repealing subdivision 27. Article 297la was enacted as chapter 65, General Laws 
19th Legislature, approved March 28, 1885. Since its construction as applied to 


appellee’s charter constitutes a major controversy in the case, we quote the article 
in full: 


“Article 207la. Nothing in this title shall be construed to affect or in any 
way apply to mutual relief associations organized and chartered under title 
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of the Revised Statutes, or which are organized under the laws of any other 
State, which have no capital stock, and whose relief funds are created and sus- 
tained by assessment made upon the members of said association in accordance 
with their several by-laws and regulations; provided, that the principal officer 
of every such benevolent organization (not conducted by lodges, a quorum of 
whose members meet in their respective lodge rooms at least once each month), 
chall be required to make an annual statement under oath to the Department of 
insurance on the first day of January of each year, or within sixty days there- 
after, showing : 

“1; Name of organization and where located. 

“2 Name and residence of officers. 

“3 The salary paid each officer. 

“4. The gross amount of money received during the year, and from what 
sources. 

“5. The amount paid to policy holders on assessments to pay. losses. 

“6, The amount paid out for all other purposes, stating in detail what purpose. 

“7, Surplus in the treasury if any. 

“And should any such benevolent organization refuse or neglect to make an 
annual report as above required, it shall be deemed an insurance company con- 
ducted for profit to its officers, and amenable to the laws governing such com- 
panies.” 

The holding in the Farmer Case was that only under subdivision 2 of article 
56 could the association be chartered as a benevolent association, and that it was 
not a benevolent association within the meaning of subdivision 2 because as found 
by the court the purpose of this organization was not benevolence, but profit to its 
officers. The concluding paragraph of the opinion reads: “It is proper to remark 
here that the appellants can derive no assistance from the twenty-seventh sub- 
division of article 566, Rev. St., which provides for the incorporation of mutual 
relief associations; for that subdivision was repealed before the act of March 
28, 1885, was passed. To claim an existence as a benevolent body, at the date 
of the latter act, it was their duty to show that they were such within the mean- 
ing of title 20, as it stood amended when that act was passed.” 

It is manifest that the court was in error in this paragraph, since chapter 61, 
Laws of 1885, which was approved March 27, 1885, was passed without an 
emergency clause and without a record vote; whereas, chapter 65, which was 
approved the following day, was passed with the emergency and with the 
requisite vote in each House to make it effective upon its passage. 

Close analysis of the opinion in the Farmer Case, will, we believe, disclose 

that its express holding went no further than that the association there under 
consideration was not benevolent within the meaning of subdivision 2 of article 
566, and that it could not claim the benefits of article 297la as applying to a 
corporation organized under subdivision 27 of article 566, because as found by 
the court that subdivision was repealed on March 27, 1885 (chapter 61), one day 
before article 2971a was passed. By clear implication, however, we think the 
opinion holds that the association could not in any event come within the pur- 
view of article 297la, in that it was organized for profit and was therefore not 
benevolent within the meaning of that article. The opinion points out that the 
record showed that the real purpose of the association was to provide salaries 
and commissions for its officers. 
i The last paragraph of the opinion we think clearly left open for adjudication 
he question whether a corporation organized solely to provide insurance for 
its members upon the assessment plan, with no capital stock and conducted not 
lor profit, but for the sole benefit of its members, could constitute a mutual 
relief association within the meaning of article 297la. By chapter 83, General 
Laws 23d Legislature (1893), article 566 was amended by adding a number of 
sv udivision s. including 46, reading: “For the organization of fire, marine, life, 
nd live stock insurance companies.” 

This subdivision was carried forward into the 1895 codification as subdivision 


46 of ona 642, title 21. It was under this subdivision that appellee was in- 
corporate: 


_ The Burgess Case (appealed from a judgment of dismissal upon order 
‘ustaining a general demurrer) was a proceeding to forfeit the charter of the 
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Southwestern Live Stock Insurance Company, which was organized under 
subdivision 46, article 642, R. S. 1895, “to ‘conduct a live stock insurance com- 
pany or business upon a mutual or co-operative plan without authorized capital 
stock, and to issue policies of indemnity upon live stock to the members of this 
association.’” The effect of the holding in that case was, in so far as it relates 
to article 297la (article 3096, R. S. 1895), that a mutual assessment live stock 
insurance association was not a benevolent institution, and was not therefore 
a mutual benefit association within the meaning of that article. While the 
appellee in that case urged that the corporation came within that article, the 
main contention as evidenced by the briefs and the opinion was that the several 
provisions of the insurance laws were applicable only to insurance companies 
incorporated under those laws, and did not apply to companies incorporated 
under the general incorporation laws (subdivision 46 of article 642). 

This latter contention was denied, and it is to this contention that the 
opinion is in the main directed. 

It is manifest, therefore, we think that both of these decisions leave open 
the above question whether a life insurance association organized without capital 
stock, and conducted for the sole benefit of its members and not for profit, and 
whose relief funds are created and sustained by assessments made upon its 
members in accordance with its by-laws and regulations, can constitute a mutual 
relief association within the meaning of article 297la (article 3096). 

Our study and investigation of this question has led us to the following con- 
clusions: 

1. We incline to the view that as an original proposition, the article pro- 
vides the essentials constituting the proper tests whether such association comes 
within its terms. These tests are: (1) Chartered under title 20 (title 21, 1895 
codification); (2) no capital stock; (3) relief funds created and sustained by 
assessments made upon the members in accordance with the by-laws and 
regulations; (4) filing reports with the insurance commissioner, which evidence 
that it is not an “insurance company conducted for profit of its officers.” These 
are all of the elements prescribed in the article as constituting a mutual benefit 
association within its purview. The use of the word “benevolent” in two places 
in the article is adverted to in the Burgess opinion, and a major difficulty in 
construing the article revolves around a proper interpretation of this word as 
applied to insurance organizations. 

Strictly speaking, as we shall hereafter point out, the providing of mutual 
assessment insurance, whether or not the element of profit to the officers of 
the association is involved, would not ordinarily be classed as a benevolent under- 
taking. But it seems apparent to us that the purpose of the article was to draw 
a distinction between mutual assessment insurance conducted for profit, and 
that character of insurance conducted solely for the benefit of its members. 

[1] 2. Aside from this view, however, it seems clear to us that the meaning 
of the article in this respect is in any event of such doubtful import as to warrant 
the application of the doctrine of departmental construction. 

Our views upon these questions will require some elaboration. 

At the outset, it should be clearly borne in mind that the question whether 
appellee is conducting a life insurance business is not involved. There could be 
no question raised upon this issue. The business it is conducting and the policies 
or certificates it writes come clearly within every accepted definition of life 
insurance. It will not be necessary therefore for us to enter into discussion of 
this question. The issue here is not whether appellee is a life insurance associa- 
tion, but whether the insurance it writes under the provisions of its charter 
constitute it a mutual relief association within the purview of article 2971a 


(article 3096) as distinguished from “an insurance company conducted for profit 
to its officers.” 


As pointed out above, the question presented revolves largely around a 
proper interpretation of the word “benevolent” as used twice in the act. Broad- 
ly speaking, the word implies “merely wishing well to others; beneficence, 
doing well.” It is a broader term than “charity,” which it includes, and with 
which it is frequently used synonymously. Charity in its legal sense implies 
giving without consideration or expectation of return. Whereas benevolent 1s 
applied to any act which is prompted by or has for its object the well being 0 
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others. The business conducted by appellee creates contractual rights under 
which the members or their families receive benefits in the form of specified 
sums of money upon the happening of certain contingencies, and conditioned 
upon the payment of dues and assessments. The association engages in no form 
of charity and no other form of benevolence than what may be implied from the 
providing of such insurance or benefits without profit. Strictly speaking, as 
already stated, this business would not be generally classed as a benevolent 
undertaking. 

Corpus Juris (vol. 7, p. 1051) gives the following definition of the character 
of organization referred to in article 297la (article 3096): “ ‘Beneficial associa- 
tions’ may be used as a generic term to denote those organizations, whether in- 
corporated or voluntary, which are formed, not for profit, but for the mutual 
protection, relief, or benefit of their members, or their members’ families, rela- 
tions, dependents, or designated beneficiaries. They are known also as benefit 
societies, benevolent societies, and fraternal or friendly societies.” 

The friendly society of England is the prototype of the American “beneficial 
association.” It is conjectured that the former are “tenuously linked with the 
medieval guilds, the numerous objects of which included most of the purposes 
which the modern friendly society serves.” Ency. Brit. (14th Ed.) vol. 9, p. 843. 
The history and development of these societies is given in the article last re- 
ferred to, from which it appears that in organization and benefits conferred the 
numerous societies are widely variant. 

In like manner the American “beneficial associations” present a variety of 
differences in organization and benefits conferred. 

There has been a vast amount of legislation in the several states regulating 
life insurance which has brought forth a corresponding volume of judicial 
decisions relative to the status of “beneficial associations” as affected by this 
legislation. 

“In this connection it may be said that whether or not, or to what extent, 
mutual benefit, fraternal beneficiary, and like associations or societies, are 
within the meaning of the insurance laws must depend upon the terms of the 
different statutes, and that the various circumstances of each particular case 
must also be considered in order to determine whether it is within the intent 
of the statute or statutes involved. This leaves no common ground upon which 
to base a governing rule. In fact, even though there may be an underlying 
principle, it is difficult to apply it, which accounts largely for whatever disa- 
greement exists in the decisions.” Cyclopedia of Insurance Law, vol. 1, pp. 604, 
605 

For further discussion of this subject, see 7 C. J. pp. 1051-1054; 19 R. C. 
L. p. 1183; Penn. Mut. L. I. Co. v. Bank (C. C. A. 6th Cir.) 72 F. 413, 38 L. R. A. 
33, Taft, C. J., writing, and extensive case note citing authorities. 

From these texts and authorities it will be seen that a variety of tests are 
laid down as distinguishing “beneficial associations” from ordinary mutual life 
insurance companies. Corpus Juris gives three distinguishing characteristics of 
these associations : 

1. Usually they are formed primarily for social or benevolent purposes, 
insurance heing only incidental and not for gain or profit. 

2 Their form of government is representative, ordinarily a lodge system. 

3. Their benefits are usually confined to a limited class of individuals. 

As to the first of these distinctions, article 297la requires that the association 
be not conducted for profit, but otherwise it is silent other than as may be 
implied from the use of the word “benevolent.” 

The second distinction to the extent of requiring a representative form of 
government is prescribed by the article in the use of the words “members” and 
by-laws.” The article, however, recognizes that a lodge system is not necessary. 


iy third distinction is necessarily involved in the use of the expression 

jrelief funds,” thereby implying, not a general policy of life insurance, but a 

ion certificate affording “relief” for the members and their families or 
“ “nts 

Boal far as the certificate of “beneficial associations” are concerned, they 

ge € contracts of insurance to which the general principles of such contracts 

are applicable, the only generally recognized distinction being that in an insur- 
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ance policy “the rights of the beneficiary are fixed by the terms of the policy, 
while in the ‘beneficial certificate’ they depend on the certificate and the rights 
of the member under the constitution and by-laws of the society.” 14 R. ¢ L, 
p. 841. 

Notwithstanding the fact that their certificates are in effect contracts of 
insurance, and notwithstanding the further fact that: the main object of the 
organizations may be to provide this form of insurance, benefit societies are often 
treated and classed as benevolent organizations. 

To quote from Corpus Juris (vol. 7, p. 1051): “while beneficial associations 
are frequently referred to as benevolent societies, strictly speaking they are not 
such. There is an essential difference between a benevolent society and a 
beneficial association, in the strict use of those terms, in that the former has 
for its object the conferring of benefits without requiring an equivalent from the 
one benefited, in which case it may be a charity. At the same time, the terms 
‘beneficial’ and ‘benevolent’ are frequently used interchangeably, so far as the 
present subject is concerned, both in statutes and in judicial opinions.” 

The basis for the distinction from life insurance companies generally and 
the classification as benevolent lies in the purpose for which they are organized. 
From 19 R. C. L. p. 1178, we read: “Beneficial associations are * * * formed 
and organized, not with a view to the accumulation of wealth and the making 
of profit, but, aside from fraternal objects solely for the purpose of rendering 
financial aid or other assistance to their members, or certain designated bene- 
ficiaries of the latter, when visited by sickness, death or other misfortune 
specifically agreed upon.” 

A mere cursory review of the history of these organizations will disclose 
a gradual evolution from purely social and charitable societies into the modern 
“mutual benefit society” in which the main object of the societies is to furnish 
a limited amount of mutual assessment insurance to their members and their 
dependents. The fact that they distribute “benefits” or “relief” in accordance 
with certificates which create contractual rights, governed generally by the 
principles applicable to insurance contracts has not in many instances been held 
sufficient to remove such “benefits” and “relief” from the classification “benevo- 
lent.” 

That the paramount consideration upon which the court in the Farmer Case 
held the defendant corporation not to be a benevolent organization was in the 
fact that it was organized, not for the sole benefit of its members, but for the 
profit of its officers, seems manifest from the following quotation: “The evil 
the statute intended to remedy was the conducting of an insurance company 
for the profit of its officers, under the guise of benevolence and in evasion of 
the insurance laws. The statute recognizes the existence of mutual benefit 
societies claiming to be benevolent. It proposes to test whether they are really 
so, or carried on for the profit of their officers. Jt gives them an opportunity 
of establishing their benevolent nature by reporting certain named facts from 
which this question can be determined. If they fail to make the report, the 
presumption is conclusive that it would disclose their object and effect to be the 
emolument of their officers by means of a life insurance business. If the report 
showed this to be their true character, they were not to be exempted from the 
burdens imposed on other insurance companies. There was not such virtue in 
the report itself as would shield the society from the consequences of an act 
against which the statute was attempting to provide. If the report upon its face 
showed that the purpose of the organization was benevolent, no conclusive pre- 
sumption to that effect was established. The society could not protect itself by 
incorrect statements. The state used the best means it could suggest to call to 
account such corporations as were flying the flag of benevolence and yet doing 
business for the benefit of its officers. If this failed to disclose their true 
character, it did not intend to deprive itself of all power to ascertain that 
character by other appropriate evidence—to allow violators of the law to escape 
upon their own statement of their innocence.” (Italics ours.) , 

[3] We think, therefore, that it is a reasonable construction of article 297 1a 
that an association, although having no- lodge system, and engaging in no form 
of charity or benevolence (other than as may be inferred from the benents 
accruing under its certificates), would come within its purview if possessing 
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the elements expressed or necessarily implied from the language of the article 
4s outlined in the. above discussion. In any event, we think the article of 
sufficiently doubtful meaning to warrant this interpretation in applying the 
doctrine of departmental recognition. 

The record shows in this regard that from the filing of its charter up to the 
filing of this suit appellee has continuously operated in this state, paying the 
requisite franchise taxes as they accrued, and building up a large organization 
with several thousand members holding certificates aggregating $40,000,000. During 
the named period there has never been any adverse action taken against appellee 
by the insurance department, or any other department of government. The 
insurance department (originally the department of. insurance, statistics and 
history) was created in 1876 (Acts 15th Leg. c. 133). By the first section of 
the act of its creation, it was “charged with the execution of all laws now in 
force, or which may hereafter be enacted in relation to insurance, and insurance 
companies doing business in this State.” This provision, first as to the depart- 
ment, and later as to the insurance commissioner, has been carried forward 
continuously in the statutes. The reports of this department, regularly filed 
annually or biennially, show diligent effort on the part of each succeeding com- 
missioner, not only to see that the insurance laws were carried out, but to 
recommend from time to time changes in legislation that would afford better 
protection to the public. The reports are replete with data and the results of 
investigations regarding the methods employed by various organizations doing 
business in this state. The sharp competition between rival insurance companies 
has been an important factor in bringing to notice of the department evasions 
and violations of the insurance laws. It is inconceivable that the department was 
not fully aware of the existence and nature of the business conducted by appellee 
and other similar corporations organized about the same time; or that proceedings 
would not have been instituted against them had the department not construed 
their operations as being authorized by law. It should also be borne in mind 
that appellee was incorporated about seventeen years after the decision in the 
Farmer Case was handed down, and several years before the Burgess suit was 
brought, at which latter date it, and several other similar corporations, were 
doing business in the state. That it was not molested we think can reasonably 
be attributed only to the fact that the insurance department and the Attorney 
General regarded its business as lawful. 

[4, 5] These considerations we think clearly make applicable a well-recognized 

general rule which Ruling Case Law (vol. 25, pp. 1043-1045) states as follows: 
“It is a well settled rule that the contemporaneous construction of a statute 
by those charged with its execution and application, especially when it has long 
prevailed, while not controlling, is entitled to great weight, and should not 
be disregarded or overturned except for cogent reasons, and unless it be clear 
that such costruction is erroneous. The courts are especially reluctant to over- 
turn a longstanding executive or departmental construction where great interests 
have grown up under it and will be disturbed or destroyed by the announcement 
of a new rule, or where parties who have contracted with the government upon 
the faith of such construction will be prejudiced.” 
__ We had occasion recently to apply this rule in R. R. Com. v. Ry. Co. (Tex. 
Gi. App.) 42 S.W.(2d) 1091 (error refused). A well-considered case directly 
In point is Westerman v. Supreme Lodge, 196 Mo. 670, 94 S. W. 479, 5 L. R. A. 
(N. S.) 1114. Many other decisions of like import might be cited. 


[6] The rule does not apply where the language of the statute is plain, 
unambiguous, and not open to construction. But, as above shown, we do not 
so regard article 2971a. 

[7] We will now consider the state’s contentions regarding the effect of sub- 
sequent legislation upon the rights of appellee. 


_By chapter 150, pp. 291, 292, § 3, General Laws of 1907 (30th Leg.), sub- 
division. 46 of article 642, was amended by adding the following: “Provided, 
that such livestock insurance companies may be organized with an authorized and 
paid up capital stock of not less than ten thousand dollars; and provided further, 
that all surance companies mentioned in this subdivision shall be in all other 
respects subject to and shall comply with all of the provisions of Title 58, of the 
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Revised Statutes of Texas, and any and all laws supplementary to or amendatory 
thereof.” (Italics ours.) F 
It may be noted in passing that no mention is made in the caption of the 
italicized proviso, and for that reason it was unconstitutional. The proviso was, 
however, re-enacted in the 1911 (article 1121, subd. 46) and 1925 codifications 
(article 5037), and no importance attaches therefore to its original invalidity, 

Appellant contends that this amendment repealed by necessary implication 
article 297la as to all corporations therefore, as well as thereafter, chartered 
under subdivision 46 of article 642. Appellee contends that the amendment had 
no reference to mutual relief associations, and, in any event, was not retroactive, 
but related only to corporations thereafter chartered. 

This amendment was passed after the decision adverse to the state was made 
by the trial court in the Burgess Case, and before the case reached the Supreme 
Court. The amendment is not adverted to in the Supreme Court’s opinion, and 
an examination of the application for writ of error, which was signed by 
Attorney General Davidson and Assistant Attorney General W. E. Hawkins, 
will show that no claim was made that the amendment had any retroactive effect. 
We quote from the application in this regard: “This legislative action, which 
we happen to know was the direct result of said decision of said trial court in 
this cause, fairly indicates, not that the Legislature had not previously intended 
that livestock insurance companies should be subjcet to the supervision and 
control of the Commissioner of Insurance, but that it was the express intention 
and determination of the Legislature to make that intention and desire so clear 
and explicit that there shall hereafter be no room for a construction of the 
statute which would exempt live stock insurance companies from such _ super- 
vision and control and from the restrictions and safe-guards provided in R. §. 
Title 58.” 

It should be borne in mind that the main contention of appellee in the 
Burgess Case was that the insurance statutes had reference only to corporations 
chartered until the insurance title, and had no application to those chartered 
under the general corporation title (article 642); and Judge Williams’ opinion 
is, in the main, addressed to this contention. This being the main controversy 
in the case, and the trial court’s decision being the occasion of the amendment, 
it was no doubt the legislative purpose to set this question at rest, at least 
as regards insurance companies thereafter chartered under subdivision 46, art. 
642. Had it been the legislative intent to repeal article 297la, or to make 
the amendment retroactive, such intention could readily have been expressly 
embodied in the amendment. This subject will be further discussed in connection 
with later legislative enactment. 


[8-11] Article 3096w was expressly repealed by the Act of 1909 (Gen 
Laws 1909, chap. 108), and article 2971a (3096) was repealed by omission from 
the codification of 1911. It is the state’s contention that the effect of these 
repeals was to deny to appellee any further right of exemption from the general 
insurance laws which it might theretofore have had under the repealed articles, 
and either to repeal the charter altogether or to suspend appellee’s right to do 
business unless and until it brought itself within the provisions of the insurance 
laws. The power of the Legislature to repeal, as well as to alter, reform, or 
amend the charter of a private corporation created under the general incorpora- 
tion laws may be conceded. The latter power to alter, reform, or amend is 
expressly reserved by statute (act of 1874), present article 1318). The questions 
presented are therefore narrowed down to the legislative intent in repealing these 
articles. 

It is a well recognized principle that: “Repeals (of charters) by implication 
are possible, but are not favored, and the act will not be held to repeal the 
charter unless there is an express intention to do so or a necessary implication 
to that effect arising from the enactment.” 14a C. J. p. 1102. 

A leading case upon this subject is Bibb v. Hall, 101 Ala. 79, 14 So, 9%. 

The principle is applied where a general act under which corporations have 
been chartered is repealed; in which case, in the absence of express intention 
to the contrary, “The corporations continue to exist and be governed by the 
provisions of the act, under which they were organized.” See 1 Thompson on 





Life] State v. Texas Mut. Life Ins. Co. of Texas 825 


Corporations, p. 468; 14a C. J. p. 1102; 2 Spellman on Private Corporations, p. 
1214: Moravitz on Corporations, § 1110. 

We think it clear that it was not the legislative intent to repeal the charter 
of any corporation created under article 642, subd. 46. 

[12] But, contends the state, the effect of the repeal of these two articles and 
the amendment to subdivision 46, art. 642, was to require appellee to conform 
to the requirements of the insurance laws as a condition precedent to its further 
right to do business. . ! , ‘ ; 

A complete answer to this contention lies, we think, in the fact that to give 
the legislation this construction would work such a radical change in appellee’s 
charter as to amount virtually to a repeal. It would require a change from a 
corporation without capital stock to one with capital stock of not less than 
$100,000. It would also require an entire readjustment of its plan of insurance 
and rates so as to meet the requirements as regards policy provisions. There is 
nothing on the face of any of this legislation to indicate such an intention; and 
it seems to us clear (conceding the original validity of appellee’s charter) that 
had the Legislature so intended it would have so stated in express terms and given 
a reasonable time in which to comply, as was done with reference to abstract and 
title insurance corporations in the enactment of chapter 40, p. 77, Gen. Laws 41st 
Leg. (1929). 

What we have heretofore said with reference to departmental construction 
applies with equal force here. Appellee has been doing busines with manifest 
knowledge and consequent tacit approval of the insurance department for about 
eighteen years, since the last of these enactments (1911) up to the filing of this. 
suit. If appellee can fairly bring itself within the exemption provided in article 
21a (3096), we do not think its corporate existence should. now be disturbed 
through judicial action. Its continued right to do business in that event is one of 
policy which addresses itself to the Legislature, and with that branch of the 
government should rest its future. The subject was brought to the attention 
of the 41st Legislature through committee amendments to H. B. No. 605, but no, 
pertinent legislation was enacted. 

Appellee contends that its legality has had express legislative recognition and 
resultant sanction in the following enactments: 

[13] 1. Section 29 (page 569) of chapter 274, Gen. Laws of the 4lst Leg. 
(1929), Vernon’s Ann. Civ. St. art. 4875a—29, “regulating Local Mutual Aid 
Associations,” contains under the heading “Exemptions,” the following: “The 
provisions of this act shall not apply to * * * any society or association if any, 
heretofore legally operating state wide on an assessment basis under any charter 
heretofore granted under any valid statute of this State.” 

_ The validity of the statute under which appellee was chartered is not ques- 
tioned. The exemption, however, expressly applies only to such organizations as 
were theretofore “legally operating.” There is no legislative recognition of the 
“legality” of appellee’s “operations.” The act therefore leaves this question open 
tor adjudication. 

[14] 2. Chapter 150, p. 251, Gen. Law, Reg. Sess. 42d Leg. (1931), Vernon’s 
Ann. Civ. St. art. 1995, subd. 28a, fixed the venue in suits brought on policies 
and contracts issued by “statewide Mutual Assessment Companies” (among 
others). This was a clear recognition that such organizations existed and were 
doing business in Texas, but we do not think it constituted legislative recognition 
S the legality of their incorporation or of their methods of doing business. 
legality in this regard could not be asserted by them in actions upon their 
contractual engagements, and the act, we think, should be given no further effect 
than to provide a forum for such actions. 

The most that can be said of these two acts is that they evidence legislative 
knowledge of appellee’s existence and business operations. 

[15] We think the paramount question which the case presents is whether 
appellee comes within the exemption provided in article 297la (3096). Since 
the appellee derives its existence and right to do business until article 642, subd. 


4 1 . . 
%, and would clearly be amendable to the general insurance laws unless it comes 


within the | 


, uurview of article 279la, we are clear in the view that the burden 
rests upon it 


= to show this fact affirmatively, when its legal rights in that regard 
are brought in question by the state. In one respect, at least, the statement of 
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facts fails to make this showing, namely, that appellee is operated for the sole 
benefit of its members and not for profit. The agreed statement shows that the 
following sums were required from each member holding $1,100, $2,000, $2500 
and $5,000 certificates, respectively: Annual dues $3, $4, $5.50, and $5.50: special 
annual assessments to be “used for the general fund,” $1.80, $2.40, $5.50 and $5.50; 
and 20 cents, 40 cents, 50 cents, and 50 cents, respectively, as a part of each 
death assessment above the amount going to the beneficiary for whom the assess- 
ment was levied. The record does not afford the means of estimating the total of 
these sums, but the following does appear, based upon a total of $40,000,000 
insurance and the assumption that all certificates were in the same amount: 


Amt. of Total Ann. Annual 

Cert. Membership Dues Genl. Fund Total 
$5,000 8,000 $ 44,000 $ 88,000 
$2,500 16,000 $ 88,000 $176,000 
$2,000 20,000 $ 80,000 $128,000 
$1,100 33,333 $100,000 $160,000 


The gross receipts from these two sources is therefore between $88,000 
minimum and $176,000 maximum, the general average being $133,000. This does not 
take into account the sums arising from death assessments in excess of the sums 
paid beneficiaries, of the amount of which the record furnishes no basis of 
calculation. The record is entirely silent regarding the manner in which these 
large sums are expended. That appellee operates for the sole benefit of its 
members and not for profit is a prime characteristic distinguishing it as a 
“mutual relief association,” within the purview of article 297la (30%); to 
show which, as stated, the burden rested upon it. 

[16] Should it develop upon another trial that appellee is not a “mutual 
relief association,” within the meaning of article 297la (3096), and that it there- 
fore has no right to continue to do business under its present plan of organiza- 
tion, the remedy of forfeiture which the state seeks would doubtless work great 
hardship to a large number of appellee’s members who have acquired their 
certificates in the honest belief that appellee’s corporate existence and _ business 
methods are legal. ‘That these innocent parties should be accorded such protec- 
tion as the court may legally afford is manifest. The equity powers of the 
court are ample, we believe, to afford relief to the extent of granting to appellee 
a reasonable time within which to comply with the insurance laws, should such 
compliance prove feasible. We cannot, of course, forecast what the evidence may 
show in this regard; but in view of the long-standing departmental recognition 
of appellee’s legal rights, the large organization it has built up, and the large 
number of members who have dealt with it in good faith, we are clear in the 
view that every lawful effort should be made, in enforcing the rights of the 
state to minimize the resulting hardships to appellee’s members. 

The trial court’s judgment is reversed, and the cause remanded. 

Reversed and remanded. 

On Motions for Rehearing by Appellant and Appellees. . 

[17] Appellees contend that we were in error in holding that the burden of 
proof rested upon them to make the showing required under article 297la, R. S. 
1879 (Laws 1885, c. 65) as a prerequisite to their right to do business as a mutual 
relief association, citing Legion of Honor v. Story, 97 Tex. 264, 78 S. W. 1, 
and Grand Lodge v. Moore Tex. Civ. App.) 154 S. W. 362. 

The distinction between those cases and the case at bar is that there it was 
shown that the defendants were mutual relief associations, and such being a fact, 
the burden rested upon plaintiffs, who sought to collect the statutory penalty and 
attorney’s fees, to show that the associations had failed to file the requisite re- 
ports under article 2971la. We have here a different case. Appellee corporation 
did not file the reports. It is true it offered to do so, and that fact may excuse 
it from such filing; but we do not think it was relieved from showing the contents 
of such proffered reports, or, in any event, the facts which the article requir 
such reports to show. As pointed out in our original opinion, certain facts were 
shown by the record, and from these facts it appeared that large sums of money 
were collected which did not go to the beneficiaries. No showing whatever was 
made as to how these funds were expended as provided for in subdivisions 3, 4, 
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5,6, and 7 of the article. These facts were peculiarly within the knowledge of. the 
corporation; and we believe the burden was on it to show how these funds were 
expended, so that the court might pass on the question whether it was a mutual 
relief association within the purview of the article; or was operated for profit of 
its officers. 

[18] The state contends in its motion that since appellee corporation failed to 
meet this burden, it was entitled to judgment; and we should therefore render 
such judgment as the trial court should have rendered under the agreed statement 
of facts. Whether the Court of Civil Appeals upon reversing the judgment of 
the trial court should render judgment for the appellant depends upon whether 
it appears from the record that the case has been fully developed, and the appel- 
lant is entitled to recover as a matter of law under any theory which the record 
presents or might present. It is manifest from the agreed statement of facts that 
the case has not been developed upon the issue of whether appellee corporation 
was operated for profit; the record being silent as above stated with reference to 
the expenditure of its funds. Under these circumstances, it is the uniform prac- 
tice to remand the case for further trial. Buzard v. Bank, 67 Tex. 83, 2 S. W. 
54,60 Am. Rep. 7; Ry. v. Seabold (Tex. Civ. App.) 277 S. W. 229, and author- 
ities there cited. 

Both motions are overruled. 

Overruled. 
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HARTFORD FIRE INS. CO. v. BRYAN et al. 


Court of Appeals of Kentucky. March 22, 1932. 
As Modified on Denial of Rehearing June 14, 1932. 
50 Southwestern Reporter (2d) 74. 
1, INSURANCE. 

Fire policy provisions that policy shall be void if suit is commenced to collect 
any incumbrance on insured property are valid in themselves because of increased 
moral risk. 

(For other cases, see Insurance, Dec. Dig. § 328[14].) 

2. INSURANCE. 

Under fire policy “open mortgage clause” all express policy conditions are 
applicable to mortgagee, and no additional legal burden is placed on insurer. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

3. INSURANCE. 


Kentucky courts apply rule of very liberal construction in insured’s favor and 
abhor forfeitures. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
4. INSURANCE. 
If possible, fire policy’s terms must be construed to render policy valid and to 
afford insured indemnity contemplated. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
5. INSURANCE. 
_ Mortgagee’s mere commencement of suit to enfore lien, without consumma- 
tion, held not to render void fire policy containing “open-mortgage clause.” 
Notwithstanding fire policy provision that. any suit to collect any mort- 
gage lien or incumbrance against insured property would render policy 
void, mortgagee’s commencement of such suit, without consummation, 
did not void policy, in view of indorsement thereon of loss-payable clause, 
since very purpose of loss-payable clause is to add security to note and 
lien of mortgagee, and because indorsement of mortgagee as_ beneficiary 
must have been made in contemplation of proceeding to enforce mort- 
gagee’s rights on maturity of obligation if it was not then satisfied. 


(For other cases, see Insurance, Dec. Dig. § 328[14].) 


Appeal from Circuit Court, Hopkins County. 

Action by Bud Bryan and others against the Hartford Fire Insurance Com- 
pany. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

J. T. Gooch and B. N. Gordon, both of Madisonville, for appellant. 

C. J. Waddill and Gordon, Gordon & Moore, all of Madisonville, for appellees. 

STANLEY, C. 

The appellant issued a five-year installment policy of insurance for $800 
on a farm house, $200 on a barn, and $200 on household furniture owned by the 
appellee Bud Bryan. At the time there was a vendor’s lien on the real estate 
to secure an indebtedness of $1200 owing his coappellees, S. R. Parker and J. L. 
Hancock, which was later assigned to the Kentucky Bank & Trust Company. 
Stamped on the policy when issued was the following indorsement: “Subject to 
all the conditions of this policy, loss if any hereunder on buildings only payable 
to S. R. Parker and J. L. Hancock, mortgagees, as their interest may appear. 

It was provided in the policy: “If suit is commenced in any court of com- 
petent jurisdiction to collect any mortgage lien or any other incumbrance on the 
property covered by this policy * * * then * * * this policy shall be null and 
void.” 

The agent of the insurance company knew the note secured by the lien ma- 
tured on October 21, 1927. A payment of an installment of premium was accepte 
on December 1, 1927, which carried the policy to November 6, 1928. On April 
16, 1928, the holder of the note brought suit to enforce its lien and process was 
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grved on Bryan on April 23d. On April 30, 1928, the property was destroyed by 
fire. 

The company in defense relied upon the foregoing provision in the policy. 
The trial court to whom the case was submitted on the law and facts was of 
the opinion that the acceptance of the installment or premium was in effect a 
new contract made with the knowledge that the lien note was overdue and unpaid, 
and that thereby the company had consented to renew or continue the risk not- 
withstanding the forfeiture provision. While the agent knew the due date of the 
note, there is no evidence tending to show that he or any other agent knew it was 
unpaid when the premium was accepted. The conclusion of the court was doubt- 
less reached under the rule of law that where one has information imposing a duty 
upon him to look further, there is imputed knowledge of all facts which an in- 
vestigation would have disclosed. 

The opinion of the court is vigorously assailed. If his interpretation of the 
policy is correct, his conclusion of nonapplicability of the clause is supported 
by Orient Insurance Co. v. Burrus, 63 S. W. 453, 23 Ky. Law Rep. 656, Svea 
Fire & Life Insurance Company v. Foxwell, 234 Ky. 95, 27 S.W.(2d) 675; 
Springfield Fire & Marine Insurance Co. v. Blevins, 234 Ky. 183, 27 S.W.(2d) 
699; Butz v. Ohio Farmers’ Insurance Co., 76 Mich. 263, 42 N. W. 1119, 15 
Am. St. Rep. 316; and all other cases digested in Annotations, 50 A. L. R. 1121. 
Without considering its soundness in its entirety, it seems to us that the liability 
of the company should be enforced upon another ground. 

[1] While there may be little difference in the effect, the policy provision with 
which we have to deal is different in terms from others heretofore considered, 
which refer to the commencement of “foreclosure proceedings.” Here it is “if 
suit is commenced * * * to collect any mortgage lien or other encumbrance.” 
These stipulations are recognized as valid in themselves because of the increased 
moral risk imposed. 5 Couch, Cyc. of Ins. Law, § 1215 et seq.; 14 R. C. L. 
1126; Insurance Co. of North America v. Cheathem, 221 Ky. 668, 299 S. W. 545. 

[2] The loss-payable clause to a mortgagee may or may not constitute an 
independent contract with him. Many policies contain what is called a “standard 
clause” or “union clause,” which in effect stipulates that the mortgagee’s interest 
shall not be invalidated or affected by an act or breach of condition by the 
mortgagor or owner. Others, like the one now before us, do not contain such a 
provision, but do contain what is called an “open-mortgage clause,” and under the 
indorsement of a loss-payable provision the mortgagee is regarded simply as the 
appointee of the insured owner, and the effect is merely to direct payment of the 
proceeds according to his interests. So that all express stipulations and all the 
conditions of the policy are applicable tc the mortgagee. No different or additional 
legal burden is placed on the insurer by virtue of the loss-payable clause. The 
mortgagee’s indemnity is at the risk of every act and omission of the mortgagor; 
his right is no greater, and the owner’s breach of a condition of the policy which 
prevents a recovery by him also precludes a recovery by the mortgagee. 14 
RC. L. 1037; 5 Couch, Cyc. of Ins. Law, § 1215a; Hill v. International In- 
demnity Co., 116 Kan. 109, 225 P. 1056, 38 A. L. R. 363; Hole v. National Fire 
Insurance Co., 122 Kan. 328, 252 P. 263, 50 A. L. R. 1113. Although the benefit, 
in whole or in part, inures to the mortgagee, the property remains that of the 
mortgagor as owner, and there is no insurance of the mortgagee’s equitable in- 
terest therein. McKinney v. Western Assurance Co., 97 Ky. 474, 30 S. W. 1004, 
7 Ky. Law Rep. 325. 

|3, 4] Although there is practical unanimity in respect to the general rules of 
construction stated, when we come to consider the application of the “open- 
Mortgage” clauses in connection with the policy, there is a conflict in the decisions. 
Its origin would seem to be in the difference between a literal and a liberal rule 
. Construction of an insurance contract, or, in some instances, in a strict or 
«nent application of the doctrine of forfeitures. Smith v. Germania Fire Ins. 
¥o. 102 Or. 569, 202 P. 1088, 19 A. L. R. 1444. This court has consistently applied 
2 tule of a very liberal construction in favor of the person insured, and its 
ibhorrence of forfeitures is prosaic. The case at bar must be decided under the 
oo of that attitude, and if possible the terms of the contract must be con- 
ued so as to render it valid and efficient to afford the insured the indemnity 
contemplated thereunder rather than so as to render it nugatory and useless. 
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[5] The commencement of proceedings to enforce a lien is not expressly or 
impliedly prohibited by the mortgage or loss payable clause. And, since its plain 
purpose was to recognize the interest of the holder of the lien, the forfeiture 
clause must be regarded as inapplicable to the specified mortgagee, and the be- 
ginning of proceedings by him to effect the collection of his debt maturing during 
the policy period must have been presupposed. The insurance company knew that 
the note would become due more than four years before the expiration of the 
policy and must have known when attaching the loss-payable clause at the very 
inception of the policy that it might become necessary for the holder of the lien 
to protect himself by suit, and it well knew that this would not have a tendency 
to diminish his interest in the property but rather to increase it. There is a 
seeming inconsistency in indirectly protecting the mortgagee against loss and at 
the same time contracting that his protection should be destroyed or avoided by 
merely commencing a suit to enforce his equitable rights in the property. The 
very purpose and object in attaching the mortgage clause was to add security to 
his note and his lien. The agreement and consent to the appointment of the mort- 
gagee as a beneficiary must have been made in contemplation of a proceeding 
to enforce his rights upon maturity of his obligation if it be not satisfied. Other- 
wise, we have an anomalous situation where one party to a contract, the mort- 
gagee, could not enforce his rights against another, the mortgagor, without losing 
the security or right of indemnity which was given by a third party, the insurer, 
to both of them. There is no provision in the policy before us for obtaining 
the.previous consent of the company to bring the suit. 

A provision avoiding liability on this ground is of a class different from 
others, such as for a willful destruction of the property or the breach of a 
promissory warranty or condition subsequent not to vacate the property or place 
other insurance on it, for it could not be said that such were in the contempla- 
tion of the parties but rather were not to be expected. 

The conclusion that under the circumstances of the case the mere commence- 
ment of suit by a mortgagee whose rights are recognized without its consumma- 
tion was not within the contemplation of the purposes of the contract, finds sup- 
port in principle in those cases where the policy was issued or loss-payable clause 
added after maturity of the note or suit had been begun. Orient Insurance Co. v. 
Burrus, supra, 63 S. W. 453, 23 Ky. Law Rep. 656; Springfield F. & M. Ins. Co. 
v. Blevins, supra; Stebbins v. Westchester Fire Ins. Co., 115 Wash. 623, 197 P. 
913; Butz v. Ohio Farmers’ Ins. Co., supra; Annotations, 19 A. L. R. 1449, 50 
A. L. R. 1121. Alike in principle is Speagle v. Dwelling House Insurance Co, 
97 Ky. 646, 31 S. W. 282, 17 Ky. Law Rep. 610, where it was held that a material- 
men’s ‘statutory lien arising after issuance of the policy on a building under 
construction was within the contemplation of the parties and rendered inapplicable 
a provision that the policy should be void “if foreclosure proceedings shall be 
commenced” as it related to the materialmen’s lien. 

In Christenson vy. Fidelity Ins Co., 117 Iowa, 77, 90 N. W. 495, 496, 94 Am. 
St. Rep. 286, applying the rule of strict construction against the insurer to a 
similar policy and loss-payable clause, it was held, notwithstanding the conceded 
weight of authority that such clause does not constitute an independent contract 
and is no more than a stipulation to pay so much of the proceeds as shall be 
required to satisfy the mortgage, that: “It may not be an interest in the policy 
resulting from any contract between the company and the mortgagee. But this 
was not necessary, as the insured and the company could create an interest in 
the policy resulting from any contract between the company and the mortgagee. 
But this was not necessary, as the insured and the company could create an 
interest in favor of a third party without his participation, or even knowledge. 
If they contracted that the mortgagee, in event of a loss, should have the pro- 
ceeds derived from the policy—as they did—then the right thereto is certainly 
an interest under, if not technically in, the policy. The mortgagee certainly had 
an interest in the property insured, and the purpose of this provision seems to 
have been to afford him the same protection secured under the so-called ‘union 
mortgage clause.’” : 

In Rostetter v. Am. Ins. Co., 184 Ill. App. 157, under terms of a policy like 
the one at bar, except that consent might be given by the company to the com- 
mencement of a foreclosure proceeding without invalidating it, and under con 
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ditions similar to those before us, it was held that by adding the mortgage loss- 
payable clause to the policy the company rendered inoperative the condition 
therein against the foreclosure of mortgages, so far as the mortgagee was 
concerned. The opinion cites in its support German Insurance Co. of Freeport 
y. Churchill, 26 Ill. App. 206; and Getman v. Guardian Fire Insurance Co., 46 
Ill. App. 489. j 

In Michigan State Insurance Co. v. Lewis, 30 Mich. 41, fire destroyed the 
property after mortgage foreclosure proceedings had been begun. Judge Cooley, 
that much respected and eminent judicial authority, stating the opinion of the 
Supreme Court of Michigan, said: “It only remains to be seen whether the in- 
stitution of the foreclosure proceeding, of itself, and irrespective of any delay 
whatever in giving notice [to the insurance company], relieved the company from 
further liability. * * * But we are all of the opinion that where insurance is 
taken upon mortgaged property, and the insurer is notified of the mortgage, and, 
of course, understands that proceedings may at any time be taken to foreclose it 
when the mortgage is over due, as seems to have been the case when this insur- 
ance was taken, it would be a most unreasonable and unjust construction of such 
a provision to hold that, by the mere commencement of foreclosure proceedings, 
the policy would be annulled. * * * We cannot suppose the insured in this 
case understood that his contract was liable to be terminated on the very day it 
was made, by the act of a third party in beginning the foreclosure of a mort- 
gage of which the insurers were fully advised, and subject to which they had 
accepted the risk.” 

In the course of that opinion reference is made to the form of the policy 
and its general conditions, and it is said: “The condition appears in a printed 
form of policy made use of by the company, and probably designed to be suf- 
ficiently general in its conditions to answer in all cases. Such a general form 
cannot be supposed to have had special and exceptional cases particularly in view, 
and it is therefore more likely to suggest troublesome questions of construction 
than a contract specially prepared for the case.” 

See, also, as supporting the conclusion reached, Westchester Fire Insurance 

Co. v. Coverdale, 48 Kan. 446, 29 P. 682; Citizens’ State Bank v. Shawnee Fire 
Insurance Co., 91 Kan. 18, 137 P. 78, 49 L. R. A. (N. S.) 972; Jones v. Phoenix 
Ins. Co., 94 Kan. 235, 146 P. 354; Baker v. Liverpool & London & Globe Ins. Co. 
(Tex. Civ. App.) 275 S. W. 316. 
_ Of course, the situation is not to be confused with one like that appearing 
in McKinney v. Western Assurance Co., supra, where there was a consummation 
of the foreclosure suit, and the title of the owner had been divested and acquired 
by the mortgagee as purchaser at a decretal sale before loss occurred, for his 
rights under the policy as mortgagee had terminated, as had also the property 
tights of the original owner and insured. 

The case of Insurance Company of North America v. Cheatem, 221 Ky. 668, 
29S. W. 545, treats a policy provision and conditions very similar to the present 
ones, Upon a reconsideration of the subject, we conclude that in so far as that 
decision might he applied to the present facts and to the extent that it is incon- 
sistent with this opinion it should be and is overruled. 

It is argued that error was committed in adjudging liability for loss of the 
barn since the evidence conclusively showed that the barn was not destroyed. The 
Petition alleges the loss of the dwelling, contents, and barn. The answer admits 
all of the property described in the policy was partially destroyed, but denies any 
of it was totally destroyed. It was stipulated that if Bryan, the plaintiff and 
Owner, were present, he would testify, among other things, that the barn had 
been totally destroyed by fire. Parker, one of the mortgagees, stated it did not 
burn. The trial judge in his findings of fact stated it was destroyed, and the 
judgment was so entered. Under the record we would not be justified in setting 
aside the judgment in whole or in part upon the ground of error in that regard. 
If as 4 matter of fact the barn was not destroyed, adjustment should be made 
a 1s indicated in appellee’s brief. 

The judgment is affirmed. 

Whole Court sitting. 
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HOME INS. CO. OF NEW YORK v. STROUD et al. 
Court of Appeals of Kentucky. May 31, 1932. 
50 Southwestern Reporter (2d) 934. 
1. INSURANCE. 


Correction of error in statement attached to application for fire insurance pol- 
icy, as to mortgagee to which loss should be payable, held proper. 


(For other cases, see Insurance, Dec. Dig. § 143[3].) 


5. INSURANCE. ; . ; 
Evidence held sufficient to sustain circuit court’s finding that other fire insur- 
ance policies than that sued on covered different property. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 
7. INSURANCE. aihag 

False statement in application for insurance policy or proof of loss must have 
been intentionally made for purpose of deceiving or defrauding insurer to in- 
validate policy. 

(For other cases, see Insurance, Dec. Dig. §§ 256[2], 553[1].) 
8 INSURANCE. ; 

Insured’s mistake in first notifying wrong insurance company of loss was not 
fatal to his rights under fire policy containing covenant against other insurance. 


(For other cases, see Insurance, Dec. Dig. § 533.) 
9. INSURANCE. 


Court did not err in rendering judgment in action on fire insurance policy for 
amount claimed in petition and admitted by answer failing to deny averments of 
loss. 


(For other cases, Insurance, Dec. Dig. § 666.) 


Appeal from Circuit Court, McLean County. 

Action by C. C. Stroud and others against the Home Insurance Company of 
New York. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

Gordon, Laurent & Ogden and T. M. Galphin, Jr., all of Louisville, and Joe 
H. Miller, of Calhoun, for appellant. 

H. A. Birkhead and Glover H. Cary, both of Owensboro, for appellee Stroud. 

D. O. Myatt and E. R. Johnson, both of Louisville, for other appellees. 

Wuuls, J. 


C. C. Stroud sued the Home Insurance Company of New York to recover 
upon a-fire insurance policy. The petition alleged that the contract covered a barn 
and sheds attached for the sum of $1,800, grain and seeds of all kinds for the 
sum of $250, harness, saddles, robes and other personal property including hay- 
racks and farm vehicles in the sum of $100, and hay, straw, fodder and man- 
ufactured stock foods for the sum of $250, making a total insurance coverage of 
$2,400. It was alleged that the insured property was totally destroyed by fire, and 
recovery was sought for the full amount of the insurance. 

[1] The defendant relied upon an alleged breach of two provisions of the pol- 
icy to defeat the action. The first was that plaintiff had other insurance on the 
same property without the consent of the defendant, and that the insured had 
made false and fraudulent statements in the application for the policy and in his 
proof of loss. The policy contained a provision to the effect “that if the assured, 
without written consent hereon, has now, or shall hereafter procure any other 
contract of insurance, whether valid or not, on any of said property, this policy 
shall be null and void.” It contained another clause to the effect that any false 
statements made in the application, or otherwise, should invalidate the insurance 
The plaintiff denied that there was other insurance on any of the property. A 
prinied provision of the policy to the effect that hay and grain wherever located 
was covered, was sought to be avoided by showing that a mistake was made 
failing to incorporate the distinct understanding of the parties that each policy 
was to be limited to a particular barn and its contents, and that tl.e printed pro- 
vision was not effective. There was a denial of any false statements in the a? 
plication or in the proof of loss. The company claimed that the statement in both 
places that there was no other insurance on the property was false and fraudulent 
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Attached to the application was a statement to the effect that any loss under the 
policy should be payable to the Central Trust Company, of Owensboro, Ky., mort- 
gagee. As a matter of fact the mortgage had been given to the Southern Trust 
Company, of Louisville, Ky., and the mistake was not discovered until after the 
suit was filed. The company cannot seriously contend that it was improper to 
correct that error. It was uncontradicted that the error was made, and it was 
wholly immaterial to the insurance company which trust company held the mort- 
gage. Solez v. Insurance Co. (C. C. A.) 54 F.(2d) 523. 

~The case was transferred to equity and tried by the court without the inter- 
vention of a jury. The court rendered a judgment in favor of the plaintiff for 
the full amount claimed in the petition. The defendant then entered a motion to 
set aside the judgment and to permit it to file an amended answer to conform the 
damage to the amount stated in the proof of loss. The amended answer tendered 
set up that the proof of loss had claimed only $2,290 damages. The court over- 
ruled the motion to set aside the judgment. The insurance company has prose- 
cuted an appeal. The questions argued are: First, whether the covenant or con- 
dition against other concurrent insurance, without the consent of the insurance 
company, was violated; second, whether the court properly reformed the policy in 
certain respects on the ground of mutual mistake; third, whether the plaintiff 
made any false and fraudulent statements in his application or in his proof of 
loss; and, fourth, whether the court abused its discretion in refusing to set aside 
the judgment for the purpose of permitting defendant to file an amended answer. 

[2] 1. The covenant or condition which avoided the policy if other insurance 
existed or was obtained on any of the insured property was not violated if the 
other policies referred to covered different property. Stroud had a farm of 462 
acres with numerous barns and buildings thereon. The descriptions given in the 
applications and in the policies were ambiguous. The diagrams were different, 
and failed to disclose with exactness the identity of the insured property. The 
identity of the property insured, however, was subject to proof. The appellant 
claims that the property insured by it was also insured by the Continental Insur- 
ance Company, and by the McLean County Cooperative Insurance Company. The 
two representatives of the Continental Insurance Company who inspected the prop- 
erty testified that they intended to insure the same barn that was covered by the 
Home policy and that after the fire Stroud advised the Continental agent that his 
company carried that risk. There was other evidence tending to sustain the con- 
tention of the agents. 

On the other hand, Stroud testified that the insurance in the two companies 
covered two separate barns. The application showed, and it was known, that he 
had a number of barns, and he was seeking to protect all of them by insurance. 
It would have been the height of absurdity for Stroud to insure one of the barns 
beyond its value, and leave another equally valuable barn entirely unprotected. 
Both parties relied upon minor circumstances to corroborate their respective con- 
tentions, and a sharp conflict in the evidence was developed. It all hinges upon the 
identity of the property insured by the two policies. There was evidence to sup- 
port both theories. The finding of the court upon that point must be treated as 
the verdict of a properly instructed jury, and will not be reversed when it was 
not flagrantly against the evidence. Hollingsworth v. Avey, 182 Ky. 334, 206 S. 
W. 493; Inter-Southern Life Ins. Co. v. Cooke, 183 Ky. 109, 209 S. W. 45. 

[3-5] 2. The Home policy and the Continental policy each contained printed 
provisions covering grain, seeds, hay, and other personalty “on the premises des- 
cribed,” without expressly confining the coverage to any particular building. The 
Provision was relied upon by the appellant as constituting double insurance on the 
same material. The evidence tended to show that Stroud was endeavoring to have 
complete coverage of his several barns, but he patronized different insurance com- 
pames. He pleaded, and his proof sustained the pleading, that it was understood 
and agreed that the Continental policy was to be limited to the barn and its con- 
tents, and was not to cover any of the personal property covered by the Home pol- 
icy. If that was so, there was no double insurance on the property insured by the 
Home. _ The rule applied here in reviewing a decree in equity is that the court 
will weigh the evidence for itself, but will not disturb a finding that is fairly sup- 
ported by the weight of the evidence. If an examination of the evidence leaves 
the court in doubt whether the weight of it is upon the one or the other side, the 
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doubt is resolved in favor of upholding the judgment vi the chancellor. Fields y, 
Couch, 169 Ky. 554, 184 S. W. 894; Choate v. Farrar Lumber Co., 189 Ky, 27] 
224 S. W. 1045; Jolly v. First National Bank, 158 Ky. 505, 165 S. W. 677; Insur. 
ance Co. of North America v. Evans, 229 Ky. 613, 17 S.W.(2d) 711; Hollings. 
worth v. Avey, 182 Ky. 334, 206 S. W. 493. 

Considering the positive testimony in the light of the purpose of the parties 
and the probabilities of the case, it cannot be said that the circuit court erred in 
the conclusions reached. 

It is the established rule in such a situation that such a finding will not be 
disturbed. Hagan v. Hurst, 228 Ky. 645, 15 S.W.(2d) 446; Thompson y. Em- 
mert, 242 Ky. 415, 46 S.W.(2d) 503. 

[6-8] 3. The further question concerning alleged false statements in the ap- 
plication and in the proof of loss depended upon the primary question as to the 
identity of the property insured. The trial court found from the evidence that no 
false statement was made by the assured. We accept that finding since it was 
fully supported by the evidence for the plaintiff. Moreover, it is not every mis- 
statement that will invalidate such a contract. In order to invalidate an insurance 
policy on the ground of false and fraudulent statements in the application, or 
proof of loss, it is necessary to show that a false statement was intentionally made 
for the purpose of deceiving or defrauding the insurance company. Globe & 
Rutgers Fire Ins. Co. v. Frankfort Distillery, 226 Ky. 706, 11 S.W.(2d) 968; Se- 
curity Ins. Co. v. Rosenberg, 227 Ky. 314, 12 S.W.(2d) 688. Accepting the evi- 
dence for the plaintiff as true, no false or fraudulent statements were made in the 
application or in the proof of loss. When the court found that the Continental 
policy did not cover the property insured by the appellant, the whole structure of 
the defense collapsed. The several defenses relied upon were dependent upon 
that primary postulate, and when the proof failed to establish it, all the theories 
built upon it fell to the ground. The mere mistake of the insured in first notifying 
the wrong company, if he did so, was not fatal to his rights. 

[9, 10] 4. The defense of the insurance company was rested upon the alleged 
breach of conditions contained in the policy, and no other issue was tendered by 
the answer. After the judgment was rendered the defendant sought to have it 
set aside to permit an issue to be raised respecting the precise amount of the loss. 
The proof of loss appears in the record, and it fixed the net loss at $2,290, although 
it showed a total loss of a larger value. The net amount was arrived at by apply- 
ing the three-fourths value clause of the policy to the loss on the smaller items of 
personal property insured. Since no issue had been raised on that point, the court 
did not err in rendering the judgment for the amount claimed in the petition and 
admitted by the answer by failure to deny the averments of loss. No pleading 
relied upon the three-fourths value clause, or sought its application to the facts 
developed. If that issue had been tendered, other facts might have been developed. 

The court did not abuse a sound discretion in declining to reopen the case 
after judgment to permit the introduction of new issues or further evidence. See 
Civ. Code Prac. § 134, and cases cited in notes; Louisville & N. R. Co. v. Jolly, 
232 Ky. 23 S.W.(2d) 564, and cases there cited; Bannon v. Watson, 207 Ky. 
23, 268 S. W. 573. 

The judgment is’ affirmed. 


KNIGHT et al. v. FIREMEN’S INS. CO. OF NEWARK, N. J. 
Kansas City Court of Appeals. Missouri. Jan. 11, 1932. 
Rehearing Denied Feb. 29, 1932. 
49 Southwestern Reporter (2d) 682. 
2. INSURANCE. 
If deed absolute in form was mortgage, mortgagor retained equitable title, 
and insurable interest in mortgaged property destroyed by fire. 
(For other cases, see Insurance, Dec. Dig. § 115[5].) 
6. INSURANCE. ; 
Insured’s wrongful refusal to submit according to policy, to examination alter 
his home burned, did not render policy void, but merely. postponed right to sue. 
(For other cases, see Insurance, Dec. Dig. § 548.) 
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7, INSURANCE. 

In action on fire policy, evidence held to show insurer’s demand for insured 
who was in jail to appear within 45 minutes for examination as unreasonable. 

(For other cases, see Insurance, Dec. Dig. § 548.) 

9, INSURANCE. 

In action on fire policy, defendant’s failure for five years after death of 
insured, who instituted action, to allege that defendant had tendered premiums, 
waived forfeiture on ground insured had no insurable interest. 

(For other cases, see Insurance, Dec. Dig. § 392[11].) 

10. INSURANCE. 

In suit on fire policy, defendant’s offer of judgment and deposit with clerk 
of amount of offer and money for costs held not “tender” of premium entitling 
defendant to assert forfeiture because insured had no insurable interest. 


A “tender” is in the nature of a judicial admission that the amount 
tendered is actually due. 


(For other cases, see Insurance, Dec. Dig. § 392[11].) 
13. INSURANCE. 

In suit on fire policy, defendant, by retaining premium, held to have waived 
forfeiture pleaded. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

Appeal from Circuit Court, Jackson County; Willard P. Hall, Judge. 

“Not to be officially published.” 

Action instituted by Guy Knight and others, and, after the death of Guy 
Knight, prosecuted by Mary H. Knight, trustee of Harry Knight, and others, 
heirs of Guy Knight, against Farmers’ Insurance Company of Newark, N. J. 


From a judgment for plaintiff, defendant appeals. 
Affirmed. 


Hogsett & Boyle, of Kansas City, for appellant. 

Fyke & Hall, of Kansas City, for respondents. 

Arnotp, J. 

Action upon a policy of fire insurance issued by the defendant to Guy Knight 
in the sum of $1,500, for a period of two years, on a dwelling house located in 
the city of Holden, Johnson county, Mo. On February 14, 1924, the building so 
insured was totally destroyed by fire. 

The suit was instituted in the circuit court of Johnson county, Mo., on 
August 26, 1924, by Guy Knight and others, not necessary here to name. The 
plaintiffs are the heirs of Guy Knight who died on October 11, 1924. The defend- 
ant does not claim there is a defect of parties. On October 12, 1925, upon applica- 
tion of defendant, the venue was changed and awarded to the circuit court of 
Jackson county. On December 13, 1929, the cause was tried without the inter- 
vention of a jury, resulting in a judgment for plaintiffs in the sum of $1,980. 
Defendant has appealed. 

The petition is not assailed. 


The answer, filed November 4, 1929, admits the issuance of the policy, but 
denies the terms and provisions thereof are fully stated in the amended petition 
upon which the cause was tried; admits the fire occurred on February 18, 1924, 
but denies said building was owned by Guy Knight at the time of the fire, or 
lor some months prior to that occurrence. 


Further, the answer generally denies the allegations of the amended petition, 
except such as are admitted to be true as therein stated. As affirmative defenses, 
defendant pleads the conditions of the policy, to the effect (1) that the same shall 
be void, “if the interest of the insured be other than unconditional and sole 
ownership” of the building and ground upon which the building is located; (2) 
that “the insured as often as required, shall * * * submit to examination 
under oath by any person named by this company, and subscribe the same; 
*” (3) “no suit or action on this policy, for the recovery of any claim 
shall be sustainable in any court of law or equity until after full compliance by 
the insured with all the foregoing requirements; * * *” and (4) that the 
entire policy became and was void prior to and at the time of the fire, because 
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on August 7, 1923, said Guy Knight and Mary H. Knight executed a warranty 
deed conveying to one Harry Friedberg the entire interest in the property de- 
scribed in the policy, and at the time of the fire said Guy Knight had no insur- 
able interest therein; that there was no provision or agreement indorsed on said 
policy, or added thereto, in any wise modifying any of the provisions of sai 
policy; that on May 23, 1924, defendant requested the insured, Guy Knight, to 
submit to an examination under oath by J. A. Baker, named by defendant, to con- 
duct said examination, and said Guy Knight then and there refused to submit to 
said examination; that on August 1, 1924, the defendant tendered (the amount 
not stated) to the insured, Guy Knight, the premium paid to defendant on said 
policy, with accrued interest thereon at 6 per cent. per annum from the date of 
its payment to defendant, and that such tender was refused; that thereafter 
defendant tendered and paid the same into court for the use and benefit of said 
Guy Knight or his administrator. 

It is unnecessary to state the other allegations of the answer, inasmuch as 
the defenses presented thereby are not brought forward in the defendant's brief, 

Th reply is, first, a general denial and an allegation to the effect that the deed 
mentioned in the answer was a mortgage; that soon after the fire defendant was 
informed that said instrument, in fact, was given to secure a debt, yet, notwith- 
standing defendant had such knowledge, it never tendered to said Guy Knight in 
his lifetime the premium for said insurance, nor has it tendered said sum to 
plaintiffs; and by reason thereof defendant has waived its said alleged defenses 
and is now precluded from claiming a forfeiture of said policy by reason thereof. 

There are nine assignments of error, as follows: 

(1) That the court erred in refusing to find for defendant. 

(2) In refusing defendant’s declaration of law I-D, in the nature of a de- 
murrer at the close of all the evidence. 

(3) In giving plaintiff's requested declaration of law I-P, as follows: “The 
court declares the law to be that if the court finds from the evidence that at the 
time the deed offered in evidence was executed that Guy Knight was indebted 
to Harry Friedberg, and that said deed was executed by Guy Knight and was 
accepted by said Friedberg for the purpose of securing said indebtedness and it 
was so agreed and intended by the parties thereto that it was given for the pur- 
pose of securing said indebtedness, if any, then the deed was in fact and in legal 
effect a mortgage, and the same does not constitute any defense to this action.” 

(4) In refusing defendant’s declaration of law III-D, reading: “The court 
declares the law to be that by the warranty deed dated August 7, 1923, from Gu; 
Knight and Mary Knight to Harry Friedberg, the entire interest of Guy Knight 
in the insured property was conveyed to said Friedberg; and therefore Guy Knight 
had no insurable interest in the property described in the policy at the time of the 
fire; and at said time Guy Knight was not the unconditional and sole owner of 
said property. For these reasons the court declares the law to be that the plain- 
tiffs are not entitled to recover in this case, and the finding and judgment must 
be for the defendant.” 


(5) In refusing defendant’s requested declaration of law IV-D, as follows: 
“The court declares the law to be that the warranty deed from Guy Knight and 
Mary Knight to Harry Friedberg, dated August 7, 1923, constituted a change in 
the interest and title of the insured property; and the insurance policy therefore 
became void on August 7, 1923, the date of said deed; and plaintiffs therefore 
cannot recover, and the finding and judgment must be for the defendant.” 

(6) In admitting over defendant’s objections secondary evidence of witnesses 
Harry Friedberg and Mary H. Knight as to the purpose and effect of the con- 
veyance of the insured property by Guy Knight to Harry Friedberg, and (7) in 
overruling defendant’s motion to strike the same from the record. 

(8) In refusing defendant’s requested declaration of law VIII-D, as follows: 


“The court declares that by the policy sued on it was expressly provided that 
the insured, Guy Knight, as often as required by the defendant, should submit 
to examinations under oath by any person named by the defendant company, and 
should subscribe the same, and that this provision of the policy was valid and 
enforceable. 

“Now, therefore, if the court finds from the evidence that on May 23 





Fire] Knight v. Firemen’s Ins. Co. of Newark 837 


1924, at Clinton, Missouri, where Guy Knight then was, the defendant orally and 
in writing demanded of Guy Knight that he submit to an examination under oath 
by J. A. Baker, named by defendant to conduct said examination, and that said 
Guy Knight then and there refused to submit to said examination under oath, 
then the court declares the law to be that the plaintiffs in this case cannot re- 
cover in this suit, and the finding and judgment must be in favor of the de- 
fendant.” 

(9) And that the court erred in giving plaintiff's requested declaration of 
law V-P, reading: “The court declares the law to be that if the court finds from 
the evidence that the property destroyed was located in Holden, Missouri, and that 
Guy Knight was notified to appear at Clinton, Missouri, the failure of Guy Knight 
to appear and be examined at Clinton, Missouri, if he did so fail, constitutes no 
defense to this action.” 

Assignments 1 to 7, inclusive, are so related that we will consider them 
together. 

' Harry Friedberg, an attorney at law, and the grantee in the deed, testified 
he was employed to defend Guy Knight who had been arrested upon a criminal 
charge; that he was to receive a fee of $8,000 including expenses which were 
not to exceed $1500; and that “there was a written agreement made between us.” 
The record reveals that thereupon the following occurred: 

“Mr. Hogsett: We object to the testimony, if it is to be in writing. The 
writing would be the best evidence of the agreement. . 

“A. (Continuing) It has either been lost or destroyed. I tried to find that. 
[had the stenographer in my office look for it. I have moved since then once or 
twice, and couldn’t find it. I found some papers connected with this matter, but 
not that one, and this property was given me to hold as security for my fee. 

“Mr. Hogsett: I move to exclude that part of the answer for the reason it is 
a statement of conclusion. If this evidence is admissible at all we suggest and 
ask that it be confined to what was said, and not let the witness give his con- 
clusion. 

“The witness: I didn’t mean to ramble off. 

“Mr. Hogsett: I move to strike out that part. 

“The Court: It is stricken out. * * * 

“The Court: You said it was given to you as security. Just tell what the 
words were from which you draw the inference or conclusion it was given to you 
as security. 

“The witness: Well, naturally, with the instinct of a lawyer, I wanted some 
pay for my services, and I had some concern about seeing that I was compen- 
sated, and the Knight family couldn’t do so at that time. They had no money to 
pay me, 

“The Court: Was it said the title was conveyed to you for the purpose of 
securing the payment of your contract price? 

“The witness: I was to hold that until I was paid.” 

The witness thereafter testified, without objection, except that certain ques- 
tions were leading and suggestive and called for conclusions. Such objections are 
not now urged. 

[1-5] The sum of the evidence of the witness is that the warranty deed was 
made to secure the payment of the debt in the sum of $8,000, which was created 
by his employment. He was cross-examined at length as to what was said at the 
time the deed and written contract were made. It is evident the defendant sought 
to show by him that the actual agreement was for a reconveyance as distinguished 
irom a mortgage. But the witness was not asked, either on direct or cross- 
examination, to state the recitals of the written contract. Neither did he, at any 
time, attempt to state the contents of said writing. 

Mary H. Knight, the mother of Guy Knight, testified that the house was 
tatirely destroyed by fire on February 14, 1924; that insured made his home in 
and claimed to own the house. The defendant asked leave to question the witness 
in aid of an objection. The leave was granted and defendant asked a number of 
questions, but made no objections. The direct examination of the witness was 
resumed, and she was asked to tell what was said in the conversation between 
Guy Knight and Friedberg. She replied, in substance, that Friedberg wanted to 
be assured that he would get his attorney fee; that he “wanted to be made safe 
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in some way and the boy gave him the deed to assure him an attorney's fee.” 
There was no objection to the question, nor to the answer. Thereafter the witness 
was cross-examined as to what was said between Guy Knight and Friedberg, and 
the following took place: “Q. I understand that but I asked you what Guy Knight 
said. When Guy Knight—I mean Friedberg—asked $8,000, what did Guy Knight 
say about it? A. He told him that he would give him $8,000 to clear him and his 
brother in this deal, that he would let the land stand as security until the cases 
were fought—the cases were settled.” She was not asked to state, nor did she 
state any of the provisions set forth in the written contract. There was therefore 
no evidence as to the recitals contained in the written contract and no basis tor 
a motion to exclude evidence of its terms. Having adopted the theory at the 
trial that evidence as to the conversation was admissible, the claim cannot be made 
on appeal that it was not admissible. If the deed was, in fact, a mortgage, Guy 
Knight retained an equitable title, and the policy was not void. Lee v. Fire 
Insurance Co., 55 Cal. App. 391, 203 P. 774. Was the evidence sufficient to war- 
rant the trial court in finding that the deed was, in fact, a mortgage? We think 
so. The whole color and cast of the transaction so shows. The whole agreement 
as to the amount of attorney fees to be paid was that Knight was to pay the 
sum of $8,000, and expenses not to exceed $1,500. The transaction had its origin 
in the debt created by the contract between Knight and Friedberg, and the deed 
was made to secure the payment of that debt. Friedberg never, at any time, took 
or attempted to take possession of the peroperty or claimed the right to do so. 
It is well settled that, if a conveyance is executed for the purpose of securing 
a debt, though absolute in form, it is a mortgage, and whether a deed is intended 
as an absolute conveyance or a mortgage must be determined from the intention of 
the parties at the time of the transaction. 

“The character of the transaction is determined in its inception. If it was a 
mortgage in the beginning, it remained so. * * * And, moreover, if there 
should arise a doubt as to whether said deed was intended as a mortgage or a 
conditional sale, then such doubt shall be resolved in favor of a mortgage. 
* * * Moreover, one of the prime tests in a case of this kind is whether the 
relation of debtor and creditor continues. If so, it is a mortgage.” Williamson v. 
Frazee, 294 Mo. 320, 330, 242 S. W. 958, 961; Sheppard v. Wagner, 240 Mo. 409, 
433, 144 S. W. 394, 145 S. W. 420. 

From what has been said, it is apparent the questions presented in said assign- 
ments 1 to 7, inclusive, are ruled against defendant. 

Assignment 8 relates to the alleged failure of the assured to submit to an 
examination as required by the terms of the policy. On that subject the evidence 
of defendant’s adjuster is that on March 4, 1924, he went to Holden to investigate 
the loss; that on the following day he saw the record of the warranty deed and 
reported the fact to the defendant; that he returned to Holden on the 28th day 
of May, 1924, to investigate the cause of the fire; that on the 23d day of May, 
1924, he saw the insured who was then confined in jail at Clinton, Mo., and there 
arranged with the insured to go to the office of Mr. Poague and submit to an 
examination under oath; that insured did go to the place agreed upon and there 
said that he did not care to testify on the matter, “I don’t care to testify today,’ 
to which the witness replied, “Very well, Mr. Sheriff, you can take him back.” 
Witness then prepared a written notice and caused the same to:be served upon 
the insured, notifying him to appear at said office at 5 o’clock p. m. on that day 
and to bring with him for use in said examination any deeds, mortgages, oF 
evidence of title which he had, and there to testify to any facts relative to the 
loss; that said notice was served on the insured at 4:15 p. m. on that day. ~. 

[6] Even though insured wrongfully refused to submit to an examination, 
such refusal did not render the policy void. It merely postponed the right to 
sue. Upon due and timely notice it would have been the duty of the insured to 
submit to an examination. It will be noted the declaration concludes with the 
words, “and the finding and judgment must be in favor of the defendant.” The 
most defendant now claims in this respect is that the suit was premature and 
should abate. The assignment is disallowed. ; 

[7, 8] Assignment 9 relates solely to the effect of the written notice served 
on the insured. The notice was served on the insured while he was confined in 
jail and the defendant knew it; and it also knew that he could not respond to 
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the notice except by the grace of the sheriff. Insured was given forty-five minutes 
in which to secure the documents called for, obtain his freedom, and appear at 
the place named in the notice. The demand was unreasonable. Murphy v. Northern 
British & Mercantile Company, 61 Mo. App. 323; Humphrey v. Insurance Com- 
pany (Tex. Com. App.) 231 5S. W. 750. The declaration was harmless. 

‘[9] But there are other reasons why the affirmative defense is untenable. The 
fre occurred February 14, 1924. On March 5, following, the defendant obtained 
knowledge that the deed, a warranty by its terms, had been executed by the 
insured. On May 23, 1924, defendant, as it contends, requested that the insured 
submit to an examination as provided by the terms of the policy, and that he 
refused to do so. On August 1, 1924, according to the testimony of defendant’s 
adjuster, a tender of the return of the premium in the sum of $12.31 was made 
to the insured. The suit was brought on August 26, 1924. The defendant filed 
answer, a general denial, on October 13, 1924. That answer was refiled on De- 
cember 21, 1924. On February 12, 1925, the defendant filed an amended answer 
in which its affirmative defcnse is pledged, and an allegation that “defendant now 
tenders in court the sum of $18.30, the full amount of such premium, together 
with all costs that have accrued to this date in the cause.” There is no allegation 
that a tender of return of the premium had theretofore been made. On October 
23, 1929, defendant filed another answer, only a part of which is before us. 
Suffice it to say that, in that part of the answer introduced, no reference is made 
to the warranty deed, the failure of the insured to submit to an examination, or 
that tender of the premium had been made. Thus more than five years elapsed 
after the death of Guy Knight before the defendant, by answer, claimed that 
it had made an offer to return the premium to him. 

[10] The defendant introduced a certified copy of a record entry made_ in 
the cause under date of February 12, 1925, as follows: “Defendant by attorney 
files in the office of the undersigned clerk of this court in vacation thereof, offer 
of judgment and deposits with the said clerk $18.30, amount of offer and also 
deposits $8.55 amount of costs herein.” It will be noted the record entry does 
not say the offer is made as a return of the premium. If it was intended as a 
return of the premium, then the tender on August 1, 1924, of $12.31, was not 
sufficient in amount; but the offer is more than a mere tender of the money. It 
is an offer of judgment in the cause in the sum of $18.30, accompanied by a 
deposit to pay the same. 

{11, 12] A tender is in the nature of a judicial admission that the amount 
tendered is actually due. Berman v. Hoke. 61 Mo. App. 376; Wells v. Missouri- 
Edison Electric Co., 108 Mo. App. 607, 616, 84 S. W. 204. The offer was an irrebut- 
table admission of indebtedness to the extent of the tender, regardless of the out- 
come of the action. 26 R. C. L. 650. It is admitted the amount therein tendered was 
due at the time of the institution of the suit, August 26, 1924. Giboney v. German 
Ins. Co, 48 Mo. App. 185, 193. If a lawful tender was made before suit, and 
kept good, the defendant was not liable for costs. Section 1259, Rev. St. 1929. 
The legal effect of the tender of costs was an admission that defendant was 
liable therefor, and that the tender on August 1, 1924, was insufficient. There is 
no showing the amount tendered was sufficient to pay such costs. 

[13] It is apparent that defendant, by retaining the premium, as herein stated, 
waived the forfeiture pleaded. Luthy v. Northwestern National Insurance Co., 
224 Mo. App. 371, 20 S.W.(2d) 299; certiorari denied, 323 Mo. 458, 20 ‘S.W.(2d) 
4; Carroll v. Union Marine Insurance Co. (Mo. App.) 249 S. W. 691. 

The record reveals that the distinguished jurist who tried the cause ascertained 
the facts and applied the law. The correct result was reached. It follows the 
judgment should be, and is, affirmed. 

All concur. 


FLEMING v. INSURANCE CO. OF NORTH AMERICA. No. 17469. 
Kansas City Court of Appeals. Missouri. May 2, 1932. 
Rehearing Denied May 23, 1932. 

50 Southwestern Reporter (2d) 177. 


1. INSURANCE. 
Agent's knowledge concerning agency business, acquired prior to appointment, 
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is principal’s knowledge provided agent has, or must have had, it in mind at time 
of transaction. 

(For other cases, see Insurance, Dec. Dig. § 283[1].) 

2. INSURANCE. 

Sufficiency of evidence to raise issue as to agent’s knowledge of breach of 
condition of fire policy held waived by issue submitted by insurer. 

Record disclosed that at conclusion of evidence there was no demur- 
rer; that thereupon insurer submitted instructions informing jury that if 
insurer had no notice or knowledge of existence of chattel mortgage on 
furniture and fixtures insured verdict should be for insurer; and_ that 
after such instructions were given insurer requested peremptory instruc- 
tions to find for it and that insured was not entitled to recover for loss of 
furniture and fixtures. 

(For other cases, see Insurance, Dec. Dig. § 283[1].) 

Appeal from Circuit Court, Atchison County; D. D. Reeves, Judge. 

“Not to be officially published.” 

Action by Myrl Fleming against the Insurance Company of North America. 
From judgment for plaintiff, defendant appeals. 

Affirmed. 

Fenton Hume, of Kansas City, for appellant. 

Clayton Allen, of Rockport, for respondent. 

Boyer, C. 

Piaintiff sued upon a policy issued to him by defendant to recover the total 
sum of $1,500. The policy afforded coverage for loss by fire in the sum of $200 
on merchandise and in the sum of $1,300 on furniture and fixtures. Subsequent 
to the date of the policy there was a total loss. The company declined payment 
and plaintiff sued. There is no question as to the sufficiency of the petition. The 
defense tendered by the answer, and which is now relied upon, is that the furni- 
ture and fixtures were subject to a chattel mortgage executed by plaintiff and in 
existence prior to and at the time the policy was issued, and that this rendered 
the policy void in accordance with its express terms, to wit: “This entire policy, 
unless otherwise provided by agreement indorsed hereon or added hereto shall be 
void * * * if the subject of insurance be personal property and be or become in- 
cumbered by a chattel mortgage.” 

The reply admits the quoted provision of the policy, and admits the existence 
of the chattel mortgage on the furniture and fixtures as alleged; and in effect 
pleads a waiver of the policy provision by alleging that defendant had knowledge 
of the chattel mortgage when it issued the policy. 

It was agreed that the mortgage in question covered only furniture and fix- 
tures and did not cover the merchandise described in the policy; and it was agreed 
that the value of the furniture and fixtures was $1,500, and that the value of the 
merchandise was $175. 

After the introduction of evidence by both parties, the case was submitted to 
the jury and the issue of notice or no notice of the existence of the chattel mort- 
gage to the agent of the company at the time he wrote the policy was tendered by 
instructions offered by plaintiff and defendant. The verdict was for plaintiff in 
the sum of $1,475. Defendant duly appealed. j 

Appellant urges error on the part of the court in giving plaintiff's instructions 
1 and 3, and in refusing defendant’s instructions 2 and 5. Plaintiff’s instructions 
submitted the issue of the knowledge of defendant and of its agent of the exist- 
ence of the chattel mortgage at the time the policy was written; and defendant's 
instructions, which were refused, sought to inform the jury that under the plead- 
ings and the evidence plaintiff was not entitled to recover for the loss of furni- 
ture arid fixtures; and, further, that notice to the agent prior to his appointment, 
and under the circumstances shown in evidence, was not notice to the defendant. 
‘The brief in three subdivisions presents in substance only one question, and that 
is the sufficiency of the evidence to support a finding of notice or knowledge on 
the part of the defendant. 

There was ample evidence for the jury to determine that the agent had actual 
knowledge of the mortgage prior to his appointment, but it is insisted there was no 
evidence that such knowledge remained in his mind when the policy was written. 
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{1] A correct statement of the rule of law sought to be applied is this: Knowl- 
edge of an agent relative to the business of the agency is the knowledge of the 
principal, provided that knowledge is present in the mind of the agent at the time 
of a given transaction by him or so nearly prior thereto as to necessarily raise 
the inference that it remained fixed in his memory. Chouteau v. Allen, 70 Mo. 
20, 341; Rickey v. Ins. Co., 79 Mo. App. 485, 489, and cases cited. And it is im- 
material how, when, or where the agent obtained knowledge if there is any recol- 
lection of it when the transaction occurs. George v. The Wabash Western Ry. 
Co, 40 Mo. App. 433, 446. 

[2] However, the sufficiency of the evidence in this case is not a live ques- 
tion, because wwe are of opinion that defendant waived the point by submitting the 
issue in an instruction given at its request prior to presentation of a demurrer. 
The record before us shows that at the conclusion of the evidence there was no 
demurrer, general or special; that thereupon plaintiff submitted instructions which 
were given, and thereupon defendant submitted two instructions which were given, 
one of which informed the jury that if it found that the company had no notice 
or knowledge of the existence of the chattel mortgage on the furniture and fix- 
tures the verdict upon said item must be for the defendant. The record shows 
that after these instructions were given defendant “thereupon” requested declar- 
ations in the nature of peremptory instructions to find for defendant, and that 
plaintiff was not entitled to recover for the loss of furniture and fixtures. On 
the face of the record these peremptory instructions in the nature of demurrers 
to the evidence were out of time, and by a previous joinder defendant waived the 
question as to the sufficiency of the evidence to submit the issue of knowledge on 
the part of defendant. People’s Bank v. A®tna Casualty & Surety Co. 225 Mo. 
App. 1113, 40 S.W.(2d) 535, 540 et seq. 

[3] The case was submitted to the jury upon instructions offered and given 
on behalf of both parties. The only contested question remaining in the case at 
that time was whether or not the defendant, through its agent, knew of the exist- 
ence of the chattel mortgage at the time the policy was written. Upon this issue 
the jury found for the plaintiff, and under the circumstances disclosed by the rec- 
ord defendant is foreclosed on that question. The verdict of the jury as to 
amount was in accord with the agreed value of the property destroyed.- No re- 
versible error has been shown in the case and the judgment should be affirmed. 
The Commissioner so recommends. 

Campbell, C., concurs. 

Per Curiam. 

The foregoing opinion of Boyer, C., is adopted as the opinion of the court. 

The judgment is affirmed. 

All concur. 


HARPER v. STODDARD COUNTY MUT. FIRE INS. CO. No. 4926. 
Springfield Court of Appeals. Missouri. June 22, 1932. 
ee 51 Southwestern Reporter (2d) 534. 
1. INSURANCE. 


Evidence showed that residence had been vacant for several days before fire, 
precluding recovery under terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 
2. INSURANCE. 

Insured held chargeable with knowledge of, and was bound by, terms of fire 
policy precluding recovery if buildings were unoccupied. 

(For other cases; see Insurance, Dec. Dig. § 323{1].) 
3. INSURANCE, 

Evidence was suffici 
to avoid fi 
cupied. 


$ ent for jury as showing that insurer waived right, if any, 
re policy covering both residence and barn because residence was unoc- 


(For other cases, see Insurance, Dec. Dig. § 668[15].) 


Appeal from Circuit Court, New Madrid County; John E. Duncan, Judge. 
Not to be officially published.” 
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Action by J. A. Harper against the Stoddard County Mutual Fire Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded, with directions. 

R. Kip Briney and George Munger, both of Bloomfield, for appellant. 

Gallivan & Finch, of New Madrid, and Wammack, Welborn & Cooper, of 
Bloomfield, for respondent. 

SmirH, J. 

This is an action at law upon a fire insurance policy, brought by the plain- 
tiff originally in the circuit court of Stoddard county, but upon application of the 
defendant, a change of venue was had to the circuit court of New Madrid county, 
where a trial was had on October 23, 1930, resulting in a verdict and judgment for 
$2,000 for the loss of plaintiff’s house and barn, being the total amount for which 
suit was brought. By proper steps for appeal the case has been lodged in this 
court. 

Several assignments of error are alleged, but these are placed by us in four 
classifications: First, that the house and premises were unoccupied at the time of 
the fire, and that under the provision of the policy vacancy of the premises voids 
the policy and defendant’s demurrer should have been sustained; second, that the 
policy was void as to the defendant, because the property was encumbered by a 
deed of trust contrary to the provisions of the policy and contrary to the state- 
ments in the application made by the plaintiff in applying for the insurance; third, 
the court erred in giving instructions numbered 1 and 2 requested by the plaintiff; 
and, fourth, that error was committed in the admission of evidence. 

The principal part of the evidence was directed to the point that the house 
was vacant at the time of the fire, and while it is practically conceded by the de- 
fendant that the barn had not been vacated, yet it contends that since the evidence 
shows that the residence was vacant, and that this being an indivisible policy, when 
rendered void as to one building it is void as to all. For this contention the de- 
fense relies on the case of Mitchell v. Home Insurance Company, an opinion by 
this court, reported 264 S. W. 69. We have no criticism now to make of the 
holding in that case, but because of the material difference in the facts in that 
case and in the facts in this, we think that case not authority for us to hold in 
this case that vacancy of the residence renders the policy void as to the entire 
policy. 

[1] The entire testimony in this case shows that the residence had been vacant 
for nine or ten days before the fire. The fire occurred on March 5, 1930, and to- 
tally destroyed the residence and barn. The policy provided that $1,300 would be 
paid for loss of the residence and $700 for loss of the barn. 


On the policy, and a part of the policy, was printed a provision of the consti- 
tution which reads as follows: “Vacant buildings will not be insured and buildings 
occupied by tenants must be adjudged trustworthy. Any building destroyed by 
fire when unoccupied, the policy thereon is null and void unless vacant permit 
has been granted thereon.” 


There was no contention that a vacancy permit had been asked for or obtained. 
When the plaintiff was on the stand and being examined about the residence be- 
ing vacant, he said: “Fred Harper is a fourth or fifth cousin of mine and he was 
my tenant up to the latter half of February, 1930, living in the house and using 
the barn which was used in connection with the house. * * * Fred lived in the 
house till the latter part of February. I visited out there frequently. I had made 
arrangements for another tenant to move into the property. The new tenant of 
mine was George McCallester. I knew Fred was moving out but he still had 
some things in the house when it burned. * * * I had been on the premises almost 
every day before it burned and I was there at noon the day before the fire and 
there was not any body living in the house then. I did not think I needed to no- 
tify the company that Fred had moved to the Evans farm. I had no business to 
notify them and I did not notify them. I did not ask for a vacancy permit I did 
not aim for it to become vacant.” 

This testimony was offered as a part of plaintiff's case in chief. There was 
some evidence in chief that Fred Harper had left a bed, sewing machine, and 
some other things in the residence, and had permitted a man by the name of Sni- 
der to put some oats in one room of the residence before Harper had moved out,. 
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and that some of the oats were still there at the time of the fire. There was also 
testimony that the barn was used in connection with the residence, and that there 
was a lot of hay and feed belonging to Harper still in the barn. 

On the question of occupancy of the residence the defendant offered quite a 
number of witnesses. When L. W. Tramell, secretary and treasurer of the de- 
fendant, was on the stand the following occurred: 

“Q. Tell the jury what Mr. Harper said to the Board of Directors when the 
proof of loss was made there relative to whether he had any tenant in the house, 
living in the house at the time of the fire? A. Said he did not. 

“Q. Did he say who had been living in the house before the fire? A. Yes, sir. 

“Q, And who did he say? A. Fred Harper. 

“Q. What did he say, if anything, about how long Fred Harper had been liv- 
ing in another house, and on another farm when the fire happened? A. He said 
something like ten days.” 

Another witness is quoted as saying: “Mr. Harper said that a man had moved 
out of the house but that another was expected to move in in a day or two.” 

Fred Harper was called and testified as follows: 

“Q. You lived in the house that burned down up until a few days before it 
burned down, is that right? A. Yes, sir. 

“Q. Where did you move to? A. I moved on Marion Evan’s property. 

“Q. And how far was that from where you had been living? A. About a mile 
and a half. 

“Q. After you had moved into the Evan’s place, did you and your wife or 


either of you occupy the former home down there, the house that burned, any 
more after that as a home? A. No. 


“Q. You didn’t? A. No, sir. 
“Q. About how long after you moved to the Evan’s house was it that the 


house you moved out of actually burned, the best you can remember? A. Nine 
or ten days the best I remember.” 


And on cross-examination: 


“Q. Anything left in the house, Fred? A. Yes, sir, some clothing and a sew- 
ing machine. 


“Q. Bedstead? A. I don’t remember. 

“Q. Any chickens left there? A. One that I know of. 

“Q. You later got that chicken? A. Yes, sir, after the fire. 

“Q. What did you have out at the barn? A. Lots of stuff in the barn. 

“Q. What did you have in the barn, Fred? A. A lot of hay, farm tools, did 
have farm tools in a way, and had double trees and a little corn.” 

He testified that he or his wife gave Dolph Snider permission to store some 
oats in one of the rooms. Snider had leased some land from the plaintiff and 
was sowing oats on the leased part of the farm. 

Dolph Snider testified that he had forty acres of land rented for sowing oats, 
and that on or about the 15th day of February he got permission of Fred Harper 
to store oats in one room of the residence, and that he had been using some of 
the oats to sow, but was not through at the time of the fire. The following ques- 
tions were asked and answered: 


‘ x Mr. Snider you don’t live on this farm where the house was burned? 
A. No, sir. 


“Q. You live on your own farm? A. Yes, sir. 


“Q. The only connection you had with this farm was some oat ground you 


had rented from Mr. Harper? A. That was my only connection, but I still have 
land rented on the farm. 


“Q. You didn’t rent the house? A. No, sir. * * * 

“Q. After Fred Harper had moved out, that is he and his family had left the 
house that burned, you had been in the house after that? A. No, sir. * * * 

“Q. Can you tell how long it was after Mr. Harper started to move out until 


= — burned? A. No, sir, I can’t tell you, but it was something like seven to 
en days. 


— “Q. You saw him there from time to time moving? A. Yes, sir, from time to 
time I saw him come back to get a load. 


“Q. Fron 


diet 1 the time he moved until it burned nobody came there, moved into 
at house 


ind occupied it as a dwelling, after he had gone out, seven or eight 
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days before the fire, did they? A. No, sir, but John, was there and said he was 
going to move a man in the next morning. 

“Q. That was John Anderson Harper who was there? A. Yes, sir.” 

There can be no question from the testimony, as we read it, but that the court 
should have sustained the defendant’s demurrer as to the liability for the loss of 
the residence. The evidence shows conclusively that the residence was vacant, 
and under the terms of the policy such vacancy rendered the policy void. The 
testimony shows that the plaintiff knew of the vacancy and so stated several times, 
and did not attempt to get a vacancy permit. 

[2] He knew the terms of the policy or should have known and is bound by 
its plain terms. Cook v. Continental Ins. Co., 70 Mo. 610, 35 Am. Rep. 438; Craig 
v. Springfield Fire & Marine Ins. Co., 34 Mo. App. 481. 

In the case of Young v. Fidelity & Casualty Company of New York, 202 Mo. 
App. 319, 215 S. W. 496, 498, the court uses this language: “The meaning of ‘oc- 
cupancy’ as applied to insurance policies has been well stated by Colt, J., in Ash- 
worth vy. Insurance Co., 112 Mass. 422, 17 Am. Rep. 117, as follows: ‘Occupancy 
as applied to such buildings implies an actual use of the house as a dwelling 
place, * * * or * * * something more than a use of it for mere storage.’ ‘A dwell- 
ing house to be occupied must have in it the presence of human beings as their cus- 
tomary place of abode, not absolutely continuous but as a place of usual return.” 
It is our opinion that the judgment cannot stand as to the loss of the residence. 

[3] The defendant contends that since the residence was unoccupied and that 
this is an indivisible policy, the vacancy of the house renders the entire policy 
void, and the plaintiff cannot recover for any part, and relies on an opinion, 
Mitchell v. Home Ins. Company, written by Cox, P. J. of this court, reported in 
264 S. W. 69. 

That case might be authority for holding the entire policy void in this case, 
but for the fact that the evidence clearly shows that the defendant waived any 
right it had as to non-liability for loss of the barn. The testimony on the part of 
plaintiff shows that he was present at the meeting of defendant’s board of di- 
rectors, when proof of loss was made; that defendant’s secretary and treasurer 
prepared the proof of loss; and that at that meeting they voted to pay him for the 
loss of the barn, but did not vote to pay for the house. They gave him a check 
for $700 and after he had accepted the check he noticed that it was indorsed on 
the back with these words: “We hereby release the Stoddard County Mutual Fire 
Insurance Company from any claim upon policy No. 3852, claim number 19.” He 
did not return the check at that time but did not cash it. He went back and talked 
to members of the board about it. He filed suit for $1,300, the amount claimed 
for loss of the residence, and after that was done, the defendant stopped payment 
on the $700 check, and plaintiff then filed his amended petition asking for $2,000, 
the entire amount of the policy, and at that time tendered back the $700 check. 

The defendant claims that the $700 check was given to the plaintiff as a com- 
promise settlement of the entire matter, and that since it was an offer of com- 
promise, and not an act of admission of liability or of waiver of any of its rights, 
the defendant had at the trial, and here, a right to defend against the entire 
amount of the policy. 


The plaintiff testified that when he was before the board the board voted to 
pay him for the barn, but questioned liability for the residence because the board 
claimed it was vacant. He is corroborated in this contention by several witnesses, 
as well as the record of the board meeting. A photostatic copy of the record of 
this first meeting of the board was presented, and it reads as follows: “The 
matter of paying the loss of J. A. Harper on dwelling was taken up and after 
much discussion it was moved by Mr. Steele and seconded by Mr. Montgomery to 
not pay for dwelling and motion carried. Motion was made by Mr. Steele and 
seconded by Mr. Montgomery to pay Mr. Harper for the barn insured under 
policy #3852 motion carried. As compromise of policy No. 3852. (The party that 
moved out of Mr. Harper’s property made statement to the board that he was 
not holding possession by having sewing machine in dwelling.)” (Italics ours.) 

A photostatic copy of the minutes of a meeting of the board held on June 
28, 1930, was introduced which read as follows: “The matter of stopping payment 
on the J. A. Harper Compromise check for loss of barn was discussed and it 
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was decided that as soon as notice of suit was filed against the Stoddard County 
Mutual Fire Ins. Co., if such notice or suit be started, to stop payment at that 
time, and withdraw offer of compromise.” (Italics ours.) 

The plaintiff contended that the italicized parts of the two quoted parts of 
the minutes above set out were inserted after the minutes were written, and 
inserted as an attempt to show that the $700 check was given as an offer to com- 
promise the claim, when in fact there was no controversy over the barn at the 
time the check was written, but that the company admitted liability for the barn, 
but denied liability on the residence, and that the compromise question was an 
aiterthought, and that the matter with reference to compromise was inserted in 
the minutes long after the original minutes had been written. 

Several of the members of the board were questioned about it and at least 
in a measure corroborated the plaintiff. 

L. W. Tramell, secretary and treasurer of the company, was on the stand, 
and the following questions were asked him and answered: 

“Q. Now tell the jury what Mr. Harper said and what was done there as 
nearly as you can recall it, with reference to the adjustment or failure to adjust 
his loss, that he is suing for now. A. Well, the best I remember, he came in the 
office, and stated his case and facts to the board, and after he stated his facts of 
course, the dwelling burned unoccupied and the board of course termed the house 
vacant, and the insurance null and void. And they voted on the barn and agreed 
to pay him $700.00 on the barn as a compromise on the policy.” 

M. J. Capps, the president of defendant, while on the stand said: 

“The plaintiff was notified to be present at the Board of Directors meeting 
for a discussion of his loss, at that time Mr. Harper said that a man had moved 
ut of the house but that another was expected to move in in a day or two. It 
was decided in view of the fact that the house was vacant and unoccupied that 
the board would pay Mr. Harper $700.00 as a compromise of his claim for the 
entire loss on the policy. * * * 

“Q. Well what was finally done about it, Mr. Capps? A. There was a motion 
made to allow him $700.00 or the amount of the barn for damages; for the amount 
of house and barn. 

“Q. As payment on the house and barn? A. Yes, sir.” 


Phillip Metz, who was present at the meeting of the board with the plaintiff, 
testified that he understood from the board that “the company wanted to pay for 
the harn and not the house, because they considered the house unoccupied.” 


A. J. Barks a member of the board, was present at the meeting and said the 
motion was made and carried, his exact language being: “There was a motion 
made by Mr. Steele that we should pay for the barn but not for the house. That 
we should draw a check for $700.00 for the barn. But it was to state on the 
back full settlement of the policy. 

“Q. Tell the jury whether or not that motion was carried by the board of 
directors. A. Yes, sir, that motion carried.” ‘ 

We think the foregoing testimony clearly shows that if there was any right 
to show forfeiture for nonoccupancy of the barn that it was waived, or at least 
was sufficient to submit to the jury the question of waiver as to the occupancy 
of the barn. Shutts v. Milwaukee Mechanics’ Ins. Co., 159 Mo. App. 436, 141 
S. W. 15; Gold Issue Mining & Milling Co. v. Pennsylvania Fire Ins. Co., 267 
Mo. 524, 602, 184 S. W. 999, and cases cited. 


On the question of the incumbrance against the property, there was .evidence 
sufficient to go to the jury that the policy in force at the time of loss was a 
renewal policy, and that the old policy had a loss payable clause in it in favor 
of the holder of a deed of trust, and that the plaintiff requested the secretary of 
the company to renew the policy just as the old one was written, and that the 
secretary prepared the renewal application for insurance, but that plaintiff did not 
tread it but did sign it, and that the company knew of the incumbrance and 
accepted the insurance with that knowledge. The secretary also filled out the 
proof of loss which the plaintiff signed without reading and that he had no 
knowledge that the proof of loss stated that there was no incumbrance. That 
such statement in the application and the proof of loss were statements written 
in by the representative of the company and were not statements of his, and that 
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the company had knowledge of the incumbrance. The testimony was sufficient to 
go to the jury on that point, and the court did not err in submitting the case to 
the jury on that point. See Gold Issue Milling Co. v. Pennsylvania Fire Ins. Co, 
supra. This question was submitted to the jury under Instructions numbered | 
and 2, and we think the instruction properly covered the point. 

We think no reversible error was committed in the introduction of evidence, 

Our conclusion is that the judgment was erroneous as to the amount of 
$1,300 claimed for the loss of the residence and that the judgment should have 
been only for $700 for the loss of the barn. 

The judgment should be reversed and remanded, with directions that judg- 
ment be entered for plaintiff in the sum of $700. It is so ordered. 

Cox, P. J., and Bailey, J., concur. 


GEORGE v. MOHAWK FIRE INS. CO. et al. 
Supreme Court, Appellate Division, Fourth Department. June 29, 1932. 
258 New York Supplement 87. 
INSURANCE. 


Another “use” of gasoline without owner’s knowledge, as means of destroy- 
ing building, held not within provision avoiding policy if gasoline is used. 

(For other cases, see Insurance, Dec. Dig. § 326[3].) 

Appeal from Supreme Court, Oneida County. 

Action by Sam George against the Mohawk Fire Insurance Company and 
another. From a judgment of Supreme Court entered on the verdict of the jury 
dismissing the complaint, plaintiff appeals. 

Reversed on the law, and new trial ordered. 

Argued before Sears, P. J., and Taylor, Edgcomb, Thompson, and Crosby, JJ. 

Lee, Brennan & Bastow, of Utica (Earle C. Bastow, of Utica, of counsel), 
for appellant. 

Edward L. O'Donnell of Utica, for respondents. 

Per Curiam. 

The suit is on two insurance policies, each of which contains a provision that 
the policy is void: “While * * * there is kept, used or allowed, on the 
described premises * * * gasoline,” etc. The house was occupied by tenants 
who were relatives of the owner, and there is convincing proof that the fire was 
of incendiary origin and that gasoline was the agency used in setting the fire. 
Our Court of Appeals has held (Miller v. American Eagle Fire Ins. Co., 253 
N. Y. 64, 170 N. E. 495) that a policy, containing the same provision as that 
quoted above, was made void by the use, by a tenant, for cooking purposes, of 
gasoline, though without the owner’s knowledge or consent. The Miller Case 
holds that a loss occurring by reason of the use of gasoline on the premises was 
one not within the coverage of the policy. The defendants here contend, and the 
court, in substance, charged, that use of gasoline as the means of deliberate 
destruction of the building by a person other than the owner, without his 
knowledge or consent, was such use as is contemplated by the above-quoted 
provision of the policy. With this conclusion we disagree. Such a construction of 
the word “use” would destroy a policy, even though a trespasser came upon the 
insured premises and committed the crime of arson, using gasoline as the agency 
in committing the crime. If that were the result intended, it were better that the 
policy provide, in so many words, that any loss occurring through the agency of 
gasoline is a risk not assumed. Our construction of the word “use” is not to be 
taken as indicating any opinion on our part of the general merits of plaintiff's 
claim. 

The judgment in favor of defendants should be reversed on the law, and a 
new trial ordered, with costs to the appellant to abide the event. 

Judgment reversed on the law, and a new trial ordered, with costs to the 
appellant to abide the event. 

Judgment reversed on the law, and a new trial granted, with costs to the 
appellant to abide the event. 





Simons v. Southern Home Ins. Co. 


SIMONS v. SOUTHERN HOME INS. CO. et al. No. 178. 
Supreme Court of North Carolina. June 29, 1932. 
164 Southeastern Reporter 730. 
1, INSURANCE. 
Where complaint contained no allegation showing plaintiff's relationship to 
cause of action, and no copy of policy was attached to complaint, plaintiff could 
not sue on policy. 


(For other cases, see Insurance, Dec. Dig. §§ 629[1], 631.) 


Appeal from Superior Court, Pitt County; Sinclair, Judge. 

Action by Henry Simons, administrator of Bettie A. Simons, deceased, against 
the Southern Home Insurance Company and others. From a judgment sustain- 
ing a demurrer to the complaint, plaintiff appeals. 

Affirmed. 

Plaintiff alleged that the defendant Southern Home Insurance Company 
“issued its fire insurance contract upon one of the buildings of plaintiff * * * 
for the sum of $400.00, and that said policy by mutual mistake named the North 
Carolina Joint Stock Land Bank of Durham, North Carolina, beneficiary in the 
policy, where as it was intended that the Atlantic Joint Stock Land Bank of 
Raleigh should have been named beneficiary in said policy as the plaintiffs were 
indebted to said bank in Raleigh and not to the bank in Durham. * * * That 
a pack barn was burned on the 29th day of August, 1930, and that the defendant 
company had refused to settle the claim.” 

It was further alleged that the agents of defendant insurance company had 
wrongfully attempted to settle the claim without the knowledge of plaintiffs, and 
that said agents of defendant “have otherwise tried to injure and slander the 
plaintiffs and their good names and reputation in the community where they live 
and elsewhere by circulating slanderous reports,” etc. It is further alleged that the 
plaintiffs have been damaged in the sum of $100 “on account of expense and 
trouble that the plaintiffs had to go to and expend on account of said breach 
* * * all on account of the carelessness and the common and dishonest busi- 
ness methods and conduct of the defendants,” etc. 

The defendants demurred to the complaint upon the following grounds: (1) 
That there was a defect of parties plaintiffs, in that the Atlantic Joint Stock Land 
Bank of Raleigh should have been made a party to the action, and that the plain- 
tif administrator was not the real party in interest; (2) that there was a mis- 
joinder of causes of action; (3) that the complaint does not set out a cause of 
action. 

The demurrer was sustained, and the plaintiff appeals. 

P. R. Hines, of Greenville, for appellant. 

Charles P. Gaylor and Kenneth C. Royall, both of Goldsboro, for appellees. 

Per Curiam. 

[1-3] No copy of the insurance policy was attached to the complaint, and 
there is no allegation tending to show the relationship of the plaintiffs to the 
cause of action or that they are the real parties in interest. The plaintiff, Henry 
Simons, sues as administrator of Bettie A. Simons. It does not appear that he 
was ever qualified as administrator or what connection Bettie A. Simons had with 
ee Noreen, causes of action to reform an insurance contract and recover 

are joined with allegations of slander and careless business methods. 


~ ni aia of the complaint warrants the judgment sustaining the demurrer. 
f rmed. 
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MARINE 


ST. PAUL FIRE & MARINE INS. CO. v. PURE OIL CO. 
UNITED STATES MERCHANTS’ & SHIPPERS’ INS. CO. v. SAME, 
District Court, S. D. New York. Feb. 27, 1932. 
58 Federal Reporter (2d) 393. 
1. INSURANCE. 


In “open policy” value of property insured is not definitely agreed upon in 
advance, but measure, such as market value, is laid down. 

(For other cases, see Insurance, Dec. Dig. § 474.) 
2. INSURANCE. 

Under open cargo policy, if mutual mistake as to value is afterwards made 


in adjusting and paying loss, neither party is foreclosed from complaining of 
mistake. 


Relief can be had in such case as in any other case of mutual mistake 
of fact. 

(For other cases, see Insurance, Dec. Dig. § 474.) 

3. INSURANCE. 

In “valued policy,” value of subject-matter is agreed upon beforehand at 
specified sum. 

(For other cases, see Insurance, Dec. Dig. § 475.) 

4. INSURANCE. 

Under valued policy, dispute as to value of subject-matter is foreclosed for 
all time, except in case of fraud or wager. 

(For other cases, see Insurance, Dec. Dig. § 475.) 

5. INSURANCE. 

Certificate of insurance issued under open blanket policy and fixing total and 
unit value of particular cargo held “valued.” 

(For other cases, see Insurance, Dec. Dig. § 475.) 

6. INSURANCE. 
Mere insertion of amount of insurance does not render insurance “valued.” 
(For other cases, see Insurance, Dec. Dig. § 475.) 

7. INSURANCE. 

Insertion, in insurance contract, of valuation clause, setting forth both value 
of entire cargo and each barrel, renders insurance “valued.” 

(For other cases, see Insurance, Dec. Dig. § 475.) 

8. INSURANCE. 

Blanket cargo policy and certificate of insurance thereunder issued together 
make up contract of insurance. 

(For other cases, see Insurance, Dec. Dig. § 151[1].) 

9. INSURANCE. 

In so far as blanket cargo policy and insurance certificate later issued there- 
under are conflicting, certificate is deemed modification of policy and controlling. 

(For other cases, see Insurance, Dec. Dig. § 151[1].) 

10. INSURANCE. 

There being no claim of fraud, insurer held not entitled to recover any part 
of payments, made to insured, on ground of innocent overvaluation of oil in 
valued cargo insurance contract. 

(For other cases, see Insurance, Dec. Dig. § 475.) 

At Law. Actions by the St. Paul Fire & Marine Insurance Company, and by 
the United States Merchants’ & Shippers’ Insurance Company, against the Pure 
Oil Company. 

Verdict directed for defendant in each action. 


Kirlin, Campbell, Hickox, Keating & McGrann, of New York City (D. M. 
Tibbetts, of New York City, of counsel), for plaintiffs. 





Mar. St. Paul Fire & Marine Ins. Co. v. Pure Oil Co. 849 


Hatch & Wolfe, of New York City (Carver W. Wolfe, of New York City, 
of counsel), for defendant. 

PatrersoN, District Judge. 

The plaintiffs were joint insurers of a cargo of oil owned by the defendant. 
Part of the cargo was lost as the result of a collision at sea on December 14, 
1921. The plaintiffs in due course paid to the defendant the amount claimed by 
it to represent the loss. They have brought these actions at law to recover part 
of the sums so paid as money paid under mistake of fact. Their claim is that the 
oil was overvalued by the insured. By stipulation the cases were tried together 
before a jury of one, verdict to be directed by the court. 

The facts brought out at the trial were briefly these: The defendant had 
taken out an open policy of insurance with each plaintiff to cover a one-half 
interest in its future bulk shipments of oil. As to value of the property to be 
insured, the policies read: “Valued, premium included, at sales price at port of 
destination on date of sailing.” The insured was to report to the insurers each 
shipment to be covered. At the time of the shipment in question, such report was 
made to the insurers. In due course they issued certificates of insurance covering 
this shipment from Sinco, Tex., to Marcus Hook or Philadelphia. Under the 
certificate of the St. Paul Company, the Pure Oil Company was insured “under 
and subject to the conditions of open policy No. 24817 in the sum of $107,729 on 
one-half interest on 78,346.36 bbls. Mexia crude oil, valued at $215,458 ($2.75 per 
bbl).” The certificate issued by the other company was to the same effect. 


After the collision the insured reported the loss of 13,933.10 barrels of oil and 
made claim for $38,481.03 at the rate of $2.75 a barrel. The insurers called for 
details. They were told that there was no invoice covering the oil, as it was 
intended, not for sale, but for refining at Marcus Hook; that the figure of $2.75 
had been arrived at by taking a value of $1.60 at the oil field and adding freight 
and insurance. This satisfied the insurers, and payment was made to the insured 
in the sum demanded, $38,481.03, each insurer paying one-half. Some years later, 
in the course of litigation over the collision, the insurers, enforcing the insured’s 
rights by subrogation, found that they could not establish a higher value for the 
oil than $2.19 a barrel. The greater part of the difference arose from a figure of 
$l as the market value at the field, as contrasted with the figure of $1.60. There- 
after these two suits were brought for $7,820.14, representing the difference 
between $2.75 and $2.19 a barrel for the oil lost. It is not claimed that the insured 
was guilty of any fraud or conscious exaggeration of the value of the cargo. It 
is said, however, that the money was paid under a mistake of fact. There was 


evidence sufficient to show that the market value of the oil at the field was no 
greater than $1 a barrel. 


[1-4] The right of the plaintiffs to recover depends upon whether the insur- 
ance upon this cargo was open or valued. In an open policy the value of the 
property insured is not definitely agreed upon in advance. Only a measure is 
laid down, such as market value. If a mutual mistake as to value is afterwards 
made in adjusting and paying the loss, neither party is foreclosed from com- 
plaining of the mistake later on. Relief can be had as in any other case of mutual 
mistake of fact. Insurance Co. of North America v. Willey, 212 Mass. 75, 98 
N. E. 6/7. In a valued policy, however, the value of the subject matter is agreed 
upon beforchand at a specified sum. Dispute on that subject is then foreclosed 
for all time thereafter, except in case of fraud or wager. Joyce on Insurance, § 
139; Williams vy. Continental Insurance Co. (D. C.) 24 F. 767. See, also, Frank 
B Hall & Co. v. Jefferson Insurance Co. (D. C.) 279 F. 892. It is possible there- 
lore tor the insured to recover under a valued policy more than the actual value 
of the subject of insurance. At first sight this result may appear out of touch with 
the general principle that a contract of insurance is one of indemnity. It is sup- 
ported, however, by the view that the parties may agree in advance in estimating 
the value ¢ the matter insured by way of liquidated damages. Irving v. Manning, 
1H. L. Cas. 287, 307. A large overvaluation by the insured may of course furnish 
evidence bearing on fraud. ; : 

[5-10] The original policies here were open and unvalued. No definite value 
is laid down in them; being blanket policies, they could not in the nature of 
things set forth values in specific sums. But it seems equally obvious that the 
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certificates were valued. They provide in plain words that one-half intere st in the 
particular cargo is insured for $107,729, the total shipment being “valued” at 
$215,458 or $2.75 per barrel. The mere insertion of the amount of insurance, 
$107,729, does not render the insurance valued (Snowden v. Guion, 101 N. Y 
458, 5 N. E. 322; Williams v. Continental Insurance Co., supra) ; but the addition 
of the valuation clause, setting forth both a value on the entire shipment and a 
value on each barrel, does have that effect. Policy and certificate combined make 
up the contract of insurance. New York & Oriental Steamship Co. v. Automobile 
Insurance Co. (D. C.) 32 F.(2d) 310, affirmed in (C. C. A.) 37 F.(2d) 461; 
Brandyce v. Globe & Rutgers Fire Insurance Co., 252 N. Y. 69, 168 N. E, 832 
In any feature wherein the two are in conflict, the certificate, issued later, is 
deemed a modification of the blanket policy and is controlling. St. Paul Fire & 
Marine Insurance Co. v. Balfour (C. C. A.) 168 F. 212; Royster Guano Co, y. 
Globe & Rutgers Fire Insurance Co., 252 N. Y. 75, 168 N. E. 834. It follows that 
the insurance on the oil was valued insurance. There being no claim of fraud, 
the insurers are not entitled to recover any part of the payments made to the 
insured on the ground of an innocent overvaluation of the oil. 

A verdict will be directed for the defendant in each action. 





Acc.] Messervey v. Standard Acc. Ins. Co. of Detroit 


ACCIDENT 


MESSERVEY v. STANDARD ACC. INS. CO. 
OF DETROIT, MICH., Inc. No. 373. 
Circuit Court of Appeals, Second Circuit. May 2, 1932. 
58 Federal Reporter (2d) 186. 
1. INSURANCE. : ; , ie . anid 

Question whether insured under accident policy lost life in burning building, 
entitling beneficiary to recover double indemnity, held properly submitted to jury. 

Under rider attached to accident policy, insurer agreed to pay double 
indemnity if death was caused by burning of a building while the in- 
sured was therein. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

2, INSURANCE. 

In absence of evidence, presumption exists that insured’s death was caused by 
accidental means, rather than by suicide. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

3. INSURANCE. 

In action for double indemnity under accident policy, evidence held to support 
verdict that insured’s death from burns received in building resulted from acci- 
dental means. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from the District Court of the United States for the Western District 
of New York. 


Suit by Lillian M. Messervey against the Standard Accident Insurance Com- 
pany of Detroit, Michigan, Incorporated. Judgment for the plaintiff, and the de- 
fendant appeals. 

Affirmed. 

Certiorari denied 52 S. Ct. 647, 76 L. Ed——. 

William B. Mahoney, of Buffalo, N. Y., for plaintiff. 

Kenefick, Cooke, Mitchell, Bass & Letchworth, of Buffalo, N. Y. (Thomas R. 
Wheeler, of Buffalo, N. Y., of counsel), for defendant. 

Before Manton, Swan, and Augustus N. Hand, Circuit Judges. 

Manton, Circuit Judge. 


Appellee’s husband was the president of Messervey’s Industries, Limited, a 
Canadian corporation, with a factory at Bridgeburg, Ontario. He was insured by 
the appellant against accident and, under the terms of the policy, his widow is en- 
titled to recover $30,000 in the event that he died as a result of receiving bodily 
injuries effected “directly, exclusively and independently of all other causes 
through accidental means, except when intentionally self inflicted while sane or 
Insane, or sustained by the insured while insane.” The policy had a “public con- 
veyance rider” wherein it was agreed that if death was caused by the burning of 
a building while the insured was therein, then the principal sum payable under 
the policy was to be doubled. 

_ On March 20, 1931, at about 5 o’clock in the afternoon, with a foreman of 
his factory, appellee’s husband drove to the express office of the railroad company 
at Bridgeburg, and there between 5 and 5:30 o'clock interviewed an express com- 
pany employee, making claim for a shipment of merchandise. He did not have a 
receipt for the goods with him, stating that it was at the plant. The express office 
closed at 6:45 and did not open until the following morning. He was seen by his 
widow, the appellee, at 8 o’clock and that evening at 8:25 attended an ice hockey 
game. During the second period of the game, he told his companion that he was 
going to his plant and left the arena about 9:20. Later some men in a hotel near 
the Messervey plant, while listening to the radio, heard a noise, went outdoors, 
and saw the factory in flames and the deceased running from the building and 
about 40 or 50 feet distant therefrom. The deceased was stripped of his clothing 
trom the thighs down and there was an odor of burning rags about him. When 
a into the hotel, his face, hands, and legs were severely burned. The building 
urned to the ground. Some witnesses testified they heard what sounded like an 





852 The Insurance Law Journal, Vol. 79 [Oct., 1932 


explosion. The deceased went to a hospital in Buffalo, where he died March 24 
1931, as a result of his burns. F 

[1-3] The appellant offered no proof to show that the fire was of incendiary 
origin, and caused by the deceased, or that he lost his life by his own intentional 
act. The court submitted to the jury the issue of whether he had lost his life in 
the burning building. The evidence fully warranted the submission of that ques- 
tion to the jury. To be sure the evidence is circumstantial, but it was abundantly 
shown that the building burned and that the deceased was seen fleeing from the 
direction of the burning building. He had stated a reason for being there. There 
was also shown the existence of a gaseous condition in the premises prior to the 
date of the fire as well as upon the day of the fire. After receiving these severe 
burns, the deceased drove to the hospital where he died, indicating a desire to 
save his life. No other conclusion could have been reached than that the de- 
ceased died as a result of external and violent injuries and that his death was not 
due to suicide. Under the circumstances, the presumption prevails, as against sui- 
cide, that his death was due to accidental causes. Mutual Life Ins. Co. v. Hatten, 
17 F.(2d) 889 (C. C. A. 8); U. S. Fidelity & Guaranty Co. v. Blum, 270 F. 94 
(C. C. A. 9); Travelers’ Ins. Co. v. McConkey, 127 U. S. 661, 8 S. Ct. 1360, 32 
L. Ed. 308. 

Counsel for the appellant was permitted to argue to the jury, and the court 
presented to the jury, the question whether the deceased died as a result of acci- 
dent or by his own design. The verdict of the jury is conclusive. On the issue of 
whether his death was due to burning rather than an explosion, it is sufficient to 
say that no witnesses saw the fire prior to hearing the explosion. But they did 
see a fire when the noise directed their attention, and the building was then en- 
veloped in flames and apparently had been burning for some minutes; also it must 
have been sufficiently long for the deceased to have made his way from the burn- 
ing building. The jury could find on the evidence that the burning of the de- 
ceased was contemporaneous with the burning of the building, and since he died 
of burns received that night, that he died as a result of the fire in the building. 
The appellee proved by circumstantial evidence that the injuries which caused 
her husband’s death were accidental. U. S. Fidelity & Guaranty Co. vy. Blum, su- 
pra. There was no conjecture or doubt as to the cause of his death from the 
burns. 

We have examined the errors assigned as to the charge to the.jury, and find 
them without merit. The appellant was not entitled to the charge requested with 
respect to any intentional setting of fire to the building by the deceased. The 
record contains no evidence tending to support such a claim. The court sufficiently 
and correctly instructed the jury on the issue as to whether or not death was 
caused by an accident and whether the burns occurred from violent, external, and 
accidental means. O’Boyle vy. Northwestern Fire Ins. Co., 49 F.(2d) 713 (C 
Ci AG 2). 

Judgment affirmed. 

Swan, Circuit Judge, dissented. 


TRAVELERS’ INS. CO. OF HARTFORD, CONN., v. PERSON 
(PERSON, Intervener). No. 9244. 
Circuit Court of Appeals, Eighth Circuit. April 13, 1932. 
58 Federal Reporter (2d) 210. 
1. INSURANCE. 


In action on accident policy, evidence made issue for jury whether sarcoma 
resulting in death was due to accidental injury. : 

The evidence for plaintiff showed that insured, who had died since 
the commencement of the action, had struck his head against crosspiece im 
car top when riding in rear seat in automobile, and that as result insured 
complained of stiffness and soreness of his neck, and that glands thereof 
became enlarged. Medical evidence revealed that the causes of sarcoma 
are both known and unknown, and that one known cause was trauma. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Appeal from the District Court of the United States for the District of 
Nebraska; Joseph W. Woodrough, Judge. 





Ace.} Travelers’ Ins. Co. of Hartford v. Person 853 


Action by Rudolph C. Person against the Travelers’ Insurance Company of 
Hartford, Conn., in which Herman G. Person, as administrator, was substituted 
as plaintiff on original plaintiff’s death, and Sophie Person intervened. From an 
adverse judgment, defendant appeals. 

Affirmed. 

Frederick M. Deutsch, of Norfolk, Neb., for appellant. 

C. J. Garlow, of Columbus, Neb., for appellees. 

Before Stone, and Kenyon, Circuit Judges, and Cant, District Judge. 

Srone, Circuit Judge. 

Appellant issued an accident insurance policy to Rudolph C. Person. Insured 
began an action for payments due because of total disability. Before trial, insured 
died. His administrator was substituted and continued the action for the disability 
payments. The death beneficiary intervened to recover the payment due on account 
of death. There was a verdict and judgment according recovery to both. The 
insurance company brings this appeal. 

The accident occurred September 17, 1927. The insured died September 24, 
1930. The policy insured “against loss resulting from Bodily Injuries, effected 
directly and independently of all other causes, through accidental means. * * * i 
The policy provision as to total disability was: “If such injuries, independently 
and exclusively of all other causes, shall wholly and continuously disable the 
Insured from the date of accident from performing any and every kind of duty 
pertaining to his occupation, the Company will pay, so long as the Insured lives 
and suffers such total disability, weekly indemnity at the rate hereinbefore 
specified.” 

The provision as to death was that, “If such injuries shall wholly and con- 
tinuously disable the Insured from the date of accident from performing any and 
every kind of duty pertaining to his occupation, and during the period of such 
continuous disability but within two hundred weeks from date of accident, shall 
result independently and exclusively of all other causes in” death, a payment of 
$6,000 would be made to the beneficiary. 


_ The errors urged here are of two kinds. The first challenges the sufficiency 
of the evidence. The second has to do with rulings upon the admission of evidence. 


I. Sufficiency of Evidence. 


[1] The challenge of the sufficiency of the evidence is twofold: First, that the 
evidence did not show that the injury was effected directly and independently of 
all other causes through accidental means; second, that the injury was not shown 
to have been a continued disability from the date of injury. 


_ Accidental Injury. The occurrence and character of the accident is revealed 
in the evidence with no material dispute, and was as follows: Insured was riding 
in the rear seat of an automobile which, while going about thirty miles an hour, 
struck a defective place in a culvert causing insured to be thrown upward from 
the seat, his head striking a crosspiece in the car top so violently that it broke 
the flesh making a bloody wound and leaving a permanent scar and bump. This 
was the only place insured was struck. 


The injury complained of was to the right side of his neck and developed into 
a sarcoma which resulted in death about three years later. The contentions of 
appellant are (1) that there was no evidence that the blow on the head caused 
the sarcoma, and (2) that the sarcoma was already in existence at the time of 
the accident, or, at the very least, it was such a doubtful matter that there was 
a failure of proof that it had been caused by the accident. 

Appellant contends that the evidence of all of the medical experts was to the 
effect that traumatic sarcoma could be caused only by a blow or violence at the 
wna Where the sarcoma might later develop, and that the only direct blow 
€re was to the top of the head. The medical evidence revealed that the causes 
aoe were both known and unknown ; that one known cause was trauma; 
sina opty more or less accepted belief that there must be a direct bru‘se or 
alae ae point where the sarcoma later appeared. Several medical witnesses 
testified = this accident had, in their opinion, caused this sarcoma. Others 
a “a in their opinion, it could not have done so. _The evidence is overwhelm- 

tat on the day of the accident insured complained principally of injury to 
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his neck; that this continued to be the main seat of trouble, and that it was that 
injury which was treated. From the first, his neck was stiff and sore and he 
complained that. he could not move it and the pains there increased. Ten days 
later, the glands on the right side of the neck became enlarged. Later, a 
secondary enlargement occurred. This enlargement increased. Under treatment 
it partially subsided. Thereafter, it grew larger and spread, resulting in partial 
paralysis of the right side of the face. In the face of this testimony, the jury 
could hardly have avoided the conclusion that there was an injury to the neck 
from the accident, and that there was a direct connection between that injury 
to the neck and the resultant sarcoma. The medical testimony, by no means 
prevented such a conclusion. When something unusual interrupts the current 
of events and something unusual closely follows, there is nothing unreasonable 
in believing that the one followed because of the other. Medicine is not an 
exact science. This medical testimony is that the causes of sarcoma are known 
only in part. Medical expert theories or beliefs are not permitted to conclusively 
contradict a sequence of evidentiary facts which show an apparent cause and 
effect. Such expert testimony may be very helpful to juries in understanding 
the meaning of the evidence before them and in enabling them to reach a proper 
and intelligent verdict, but they go no further than being advisory. If a man 
drops dead immediately after being struck in the face, no amount of medical 
testimony can compel the conclusion of a court or jury that the blow did not or 
could not cause the death. The injury to the top of the head here probably had 
nothing whatever to do with the sarcoma, but the evidence clearly shows that 
there was an injury to the neck when this 218-pound man was suddenly and 
violently thrown head first against the top of this car. ; 

As to the contention that the sarcoma existed at the time of the accident: 
There was evidence of a doctor who had treated insured for an enlargement 
“about the size of a dollar” from July 2 until September 1 (the accident occurring 
on September 17); that the enlargement was on a scar, and that the sarcoma 
appeared later at that place on the scar. As to whether this enlargement had 
anything to do with the sarcoma, he testified: “Not to my knowledge.” “I do not 
know whether it had anything to do with the sarcoma.” He did not treat 
insured after the accident, except the day following, but saw the sarcoma a 
month after it developed. Other witnesses (including a doctor who treated him) 
testified the sarcoma growth was not at the place of the scar. There is also 
testimony by several witnesses that the enlargements which resulted in or indicated 
the sarcoma did not appear until ten days after the accident. Blood tests made 
six weeks after the accident showed a healthy condition. The blood examiner 
stated: “His history suggests a possible lymphadenitis [inflammation of the 
lymphatic glands], although one must keep in mind a malignant change.” The 
jury were justified in concluding that there was no connection between the 
enlargement treated before the accident and those appearing after the accident. 
At least, this was a matter to be determined upon conflicting testimony. 


Continuous Disability. In order for the administrator or the intervener to 
recover, the policy required that the injury to insured “shall wholly and con- 
tinuously disable the insured from the date of accident from performing any 
and every kind of duty pertaining to his occupation,” which was that of “aito- 
mobile salesman, demonstrating, not repairing or racing.” The evidence as to 
this disability is conflicting. Probably, the weight of the evidence favors the 
existence of continuous disability. At any rate, there was much substantial 
evidence from which the jury might well find such existence. 


We think the sufficiency of the evidence to warrant submission to the jury 
is clear. 


II. Rulings on Evidence. 

[2] Appellant claims error in permitting Dr. Martyn to answer the question 
“Now then, doctor, you heard the deposition of Mr. Person and the testimony 
of Mr. Henderson as to how this accident occurred. State what in your judg- 
ment caused that condition that existed on Rudy’s neck as you found it?” 

Dr. Martyn had examined insured, professionally, the day after the accident. 
At that time insured complained of stiffness of his neck and pain. The doctor 
found the muscles of his neck stiff and a “mark” on the top of his head. There 
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yas no “glandular enlargement on that day.” Insured returned ten days later 
when he had “enlargements of the glands of the neck.” The doctor gave him 
X-ray treatments commencing shortly afterwards. The enlarged gland was 
“followed by a secondary enlargement which appeared below the ear. The first 
enlargement was near the angle of the jaw or on the right side of the neck.” 
The doctor examined his blood and found it pure. 

The testimony of Person (the insured) and of Henderson (driver of the 
car) which was intended to be covered in the question was solely that concerning 
the way in which the accident in the automobile had occurred. Appellant’s 
contention is that this question was improper because the matters contained in 
the testimony of Person and of Henderson should have been hypothetically stated 
and because the answer called for involved an opinion upon all the evidence 
as to the cause of the injury which was a “final inference” for the jury to draw. 
The testimony in question was brief and clear that the insured had been thrown 
from his seat, and that the top of his head struck the car top with sufficient 
violence to cause a considerable scalp wound. The jury as well as the witness 
could not have been mistaken as to just what definite facts were incorporated 
by the reference in the question. It is not erroneous to permit an attendant 
physician to state that, in his opinion, an injury shown in the evidence caused a 
condition he observed and treated. 

[3, 4] Another challenged ruling on evidence is a question asked Dr. Martyn, 
as follows: “From this statement of Dr. Roeder’s, doctor, what would you 
gather as to his opinion of Rudy’s condition as to whether it was developing into 
a sarcoma or would become malignant and end in sarcoma or otherwise?” 

The statement of Dr. Roeder referred to was a written report from him to 
Dr. Martyn upon an examination of insured by Dr. Roeder made at the request 
of Dr. Martyn. The contention is that an expert may not express an opinion 
upon the opinion of some other person. As a hare rule of law, this is not true. 
Whether such an opinion may be called for, obviously, depends upon the purpose 
of the question and the circumstances of the inquiry. Here the purpose was to 
elicit an explanation of the meaning of the report. Ordinarily, the jury should 
be left to draw its own conclusion as to such meaning, but it is a matter of 
discretion in the trial court to permit such inquiry where that court deems such 
helpful to the jury. Here we find no abuse of this discretion. It may be added 
that no possible prejudice could have resulted from the question and answer 
thereto. 

[5] Another assignment as to evidence is as to the following: 

“Q. ‘Doctor, without telling what, you may state whether or not Rudy gave 
_ a history of his accident and condition up to the time you saw him?’ A. 
‘He did.’ 


“Q. ‘And it was from that history and your own observation you have based 
your testimony in this case?’ 


“Mr. Deutsch: ‘Objected to as incompetent, irrelevant, immaterial and not 
basing it entirely upon a hypothesis presented to him,’ 

“The Court: ‘Objection overruled. (Defendant excepts.) 

iat was.” 


The contentions are that “the facts upon which an expert bases his opinion 
must first be detailed by him so that the court and jury may determine whether 
the alleged facts on which the conclusion are based, are real, and whether they 
justify the conclusion or opinion expressed”; that “a declaration merely narrative 
Ol past occurrences, except when received by a physician as necessary to diagnosis, 


is inadmissible”; and that “a physician may not give his opinion of the cause of 


an’ injury, based upon the ‘history’ of the case as given him by the patient.” 
The question objected to had reference solely to testimony theretofore given by 
the witness. Whether a motion to strike out this earlier testimony, made after 
the answer to this question, should have been sustained, is not before us, and we 
Suggest no determination thereof. The matters now urged would be pertinent in 
connection with such a motion, but no such motion was made. These contentions 
and the objection and ruling to which they are directed refer wholly to the 
{testion. Obviously, it was proper for the witness to state that he had based 
the testimony, already given, upon the history of. the case and his own observa- 
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tions. The court and jury were entitled to know the bases of his stated 
conclusion. 

[6] During the cross-examination of the mother of the insured, occurred 
the following: 

“Q. “You know that he drew a pay check on the 26th of September, 1927 
from the Rohner Motor Company for salary for the immediately preceding week, 
do you not, Mrs. Person?’ 

“Mr. Garlow: ‘That is objected to as improper cross-examination and imma- 
terial.’ (Objection sustained. Defendant excepts.)” 

The exclusion of this evidence is urged as error. It was error since a part 
of this check purported to cover services of insured for about a week after the 
accident; such evidence was pertinent to the issue of continuous disability, and 
the witness, on direct examination, had testified that the insured did not work 
after the accident. However, the error was harmless, as the check itself was 
introduced, upon identification of an officer of the motor company, and the 
indorsement thereon of the insured was identified, by the father of the insured, 
as that of his son. The officer of the company testified: 

“A day or so after the accident Rudolph C. Person stated to me that he 
didn’t feel like working. 

“Q. ‘And he did not work any more after that, did he?’ A. ‘He didn’t accom- 
plish anything.’ 

“He told me a day or so after the accident that he wasn’t able to work and 
he did not work any more. He complained to me that he was in pain and got 
badly hurt. I presume the check, dated September 26, 1927, was simply given 
because we considered him in our employ until that time. He didn’t work any 
more. 

In this situation of the evidence, it was not reversible error that the mother 
was prevented from testifying whether she knew insured had received this check. 

[7] Appellant placed Dr. Schaefer on the stand and inquired concerning 
osteopathic treatments he had given insured between July 2 and September 1, 
1927 (the accident occurred September 17), for an enlargement of the right 
side of the neck. On cross-examination appellees had the witness locate the 
the position of this enlargement as being over a scar (which was different from 
the place where the testimony of appellees located the enlargement appearing 
after the accident). Immediately thereafter, occurred the following: 

“Q. ‘And that had nothing to do with the sarcoma which developed after- 
wards ?” 

“Mr. Deutsch: ‘Objected to as not proper cross-examination.’ 

“The Court: ‘Did you see the sarcoma which developed afterwards, Doctor? 

“The Witness: ‘A month after.’ 

“The Court: ‘Well, you may answer the question.’ (Defendant excepts). 

“A. ‘Not to my knowledge.’ 

“On Redirect Examination by counsel for defendant this witness testified as 
follows: , 

“I do not know whether it had anything to do with the sarcoma. It was m 
the same location as the beginning of this sarcoma. It was below the ear. “The 
lump was right on this scar from a former operation an inch to an inch and a 
half below the right ear.’” 

It is obvious that the only purpose of the direct examination was to show a 
direct connnection between this enlargement (prior to the accident) and the 
enlargement and resultant sarcoma after the accident. Such is the argument 
here in respect to the sufficiency of the evidence. The question objected to bore 
directly upon that very matter. Also, the answer, when taken in connection with 
the redirect examination, amounted to no more than that the witness did not know. 

[8] Another claimed error is the exclusion of a signed statement made by 
the witness L. L. Rohner. On direct examination he had identified the pay 
check, referred to above. Upon cross-examination, he had testified as quoted 
above. Upon redirect, he identified a signed statement made by him to appellant 
on November 25, 1930. He was examined as to the part of the statement con- 
tradictory to his cross-examination. Thereafter, the statement was offered, and 
objection thereto that it was in impeachment of appellant’s own witness was 
sustained. Under these circumstances, the court might well have admitted the 
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statement. However, the substance of the statement as to the matter involved 
was brought out fully in the redirect examination, and, being thus before the 
jury, no serious prejudice could have resulted from the exclusion of the statement 
itself. . 
we 19) The final contention is claimed error in denying a new trial because of 
newly discovered evidence. This new evidence consisted of a written statement 
made to appellant by Dr. Martyn, and the use which appellant designed to make 
of this statement on a retrial was to impeach one feature of the testimony of 
Dr. Martyn. In view of the legion of cases holding that action on a motion 
for new trial is discretionary in the trial court and not subject to review, this 
contention is readily denied. Even if a review were allowable on the ground of 
newly discovered evidence, this contention would be unsound for two reasons. 
First, it is not newly discovered, having been known to and in possession of 
appellant before the trial. The statement that it was displaced at the time of 
trial does not alter this situation. Second, the intended use is solely for impeach- 
ment and a denial of a motion for new trial in such a situation is no abuse of 
discretion. 
The judgment is affirmed. 


AMERICAN EMPLOYERS’ INS. CO v. HEAD 
Court of Appeals of Kentucky. May 3, 1952. 
49 Southwestern Reporter (2d) 565. 

INSURANCE. ; . 

Policy covering disabilities resulting from dismemberment and loss of sight 
held not to cover disability resulting from accidental spinal injury. 

(For other cases, see Insurance, Dec. Dig. § 527.) 

Appeal from Circuit Court, McCracken County. 


Suit by Gordon E. Head against the American Employers’ Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 
Reversed and remanded, with directions. 


C. C. Grassham and Adrian H. Terrell, both of Paducah, for appellant. 


W. A. Berry, of Paducah, and John G. Ryan, of Murray, for appellee. 
RICHARDSON, J. 


This appeal presents numerous important and interesting questions of fact 
and law. The predominant and determinant one is whether the cause of action 
stated in the petition has been established by the evidence adduced by the plaintiff, 
here the appellee. 

Gordon E. Head, for many years next prior to December, 1927, had been 
engaged in the business of “Special Agent and Adjuster of fire losses.” During 
recent years he had carried accident, health, and life insurance policies, which 
were issued to him by different companies, and on which he collected $570, April 
6, 1923, and $744.15, June 21, 1927. On the 19th day of December, 1927, he 
applied to L. Otis, who was an insurance broker residing at Paducah, Ky., for a 
policy insuring his life in the sum of $7,500 and a weekly indemnity for total 
disability caused by illness only. L. Otis at that time was-not a licensed agent 
or solicitor of the American Employers’ Insurance Company. Walter Miller, 
residing at louisville, Ky., was, at that time, its general agent, with authority to 
accept applications and to issue and deliver its policies to the insured. A portion 
of Head’s application was filled out by Otis in Head’s absence, and the remainder 
in his presence; signed by him, and forwarded by Otis to Miller. Miller counter- 
signed the policy, and attached the application to it, and mailed it to Otis, who 
delivered it to Head upon his payment of the premium of $25. 


ted the policy, with the application attached to it, and retained 
day of May, 1928, while the policy was in effect, in a room oc- 
n the Seelbach Hotel in Louisville, Ky., Head sustained a fall 
‘rom which he received a serious injury which caused his confinement in a hos- 
Mtal for several consecutive months. On April 21, 1930, he filed this action in 
the McCracken circuit court against the appellant, the American Employers’ 
iny, wherein he sought to recover of it a $25 weekly indemnity 
suffered from the fall at the Seelbach Hotel, and the hospital 
thereto. He predicated his cause of action on paragraph 2 


Head accey 
it On the 18t} 
cupied by him 


Insurance Com 
lor the injury | 
expenses incident 
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of agreement II of the policy, which is in this language’: “(2) If such injuries 
shall not result in any of the losses enumerated in Agreement I, but shall inde- 
pendently and exclusively of all other causes continuously and: wholly disable 
and prevent the Insured from the date of the accident causing such injuries from 
performing any and every kind of duty pertaining to his occupation, the Cor- 
poration will pay so long as he lives and suffers such continuous and total dis- 
ability the weekly indemnity expressed in Warranty 7 of the Schedule of War- 
ranties for this policy.” 


To recover hospital expenses, he based his cause of action therefor on para- 
graph 2 of agreement II under agreement X which is in this language: “If a 
bodily injury, for which indemnity is payable under this Policy, is suffered by 
the Insured and if on account of said bodily injury, and within ninety days from 
the date of the accident, the Insured is removed to a hospital or sanitarium, the 
Corporation will pay the insured (in addition to the indemnity otherwise pay- 
able for said injury) for the period, not exceeding twelve consecutive weeks, 
during which time he is continuously confined in said Hospital or Sanitarium, 
the amount expended by him weekly on account of Hospital or Sanitarium ex- 
penses, not exceeding per week the weekly indemnity expressed in Warranty 7 
of the Schedule of Warranties for this policy.” 

Neither the policy nor the application was filed with the petition. To 
excuse his failure to file them as a part of the petition, he averred “the policy 
has been lost through no fault of his and he was unable to locate same.” He 
asked that the company be required to file with its answer a copy of the policy. 
He alleged in his petition: “That on the 19th day of December, 1927, defendant 
in consideration of the payment to it by plaintiff of the sum of $25.00 executed 
and issued to plaintiff its certain policy of insurance No. AA 36267, whereby it 
insured plaintiff for a period of twelve months from and after said date against 
accidental death in the principal sum of $7,500.00, and against total disability 
caused by accidental injury in the sum of $25.00 per week, said indemnity against 
accidental injury being contained in Par. 2, of Agreement 2 of said Policy.” 


And he further averred: “That on or about the 15th day of May, 1928, and 
while said policy was in full force and effect, the plaintiff suffered an accidental 
injury by falling upon a concrete floor and thereby severely injuring his spine, 
and that by reason of such injuries he was wholly disabled and prevented, and 
has been wholly disabled and prevented continuously from the time of such 
accident from performing any and every kind of duty pertaining to his occupa- 
tion; that said fall was and is independently and exclusively of all other causes 
the cause of said injury and disability. * * *” 

In its answer the appellant, by proper and sufficient language, specifically 
denied that Head either applied for or that it issued and delivered to him a 
policy indemnifying him for total or any disability caused by accidental injuries. 
On a trial before a jury, Head did not offer, nor did the jury receive as evidence 
at his instance, either the application or the policy, or a specimen copy of either 
of them. As a part of its answer, the appellant filed specimen copies of the 
policy and the application with Head’s signature to it. L. Otis was a witness in 
behalf of Head. On her cross-examination a specimen copy of both the application 
and the policy was introduced as evidence in behalf of the appellant. The applica- 
tion, in so far as it relates to the issue presented by the pleadings, is in this lan- 
guage: 

“American Employers’ Insurance Co., of Boston, Mass. 2800. Submission 
of particulars for accident and (or) disability insurance. The following is a 
complete and true copy of schedule of warranties of the policy delivered to the 
insured and includes all entries made in said schedule of warranties of the policy. 
No, 1. What is your full name? A. Gordon E. Head. Q. What is your age? 
A. 47. Q. Date of Birth? A. Dec. 15, 1880. Q. Place of Birth? A. Paris, 
Tenn. Q. Height? A.5 ft. 11 in. Q. Weight? A. 150 Ibs. Q. Race? A. 
White. Q. Sex? A. Male. Q. Where do you reside? A. Seelbach Hotel, 
Louisville, Jefferson Co., Ky. * * * No. 6. Q. What amount of insurance 
against accidental death do you apply for? A. $7500.00. No. 7. Q. What amount 
of weekly indemnity against total disability caused by accidental injuries do you 


apply for? A. $———. No. 8. Q. What amount of weekly indemnity for total 
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disability caused by illness do you apply for? A. $25.00. No. 9. Q. What is 
the premium of this insurance to be? A. $25.00.” 

So much of the policy as is material to the issue is in this language: 

“American Employers’ Insurance Company of Boston, Massachusetts (here- 
inafter called the corporation) hereby agree with the person named as applicant 
in the ‘Schedule of Warranties for this Policy’ attached hereto and made a part 
hereof, hereinafter called the Insured, as respects bodily injuries sustained by the 
Insured during the policy period solely and independently of all other causes 


through accidental means, subject to the provisions and limitations hereinafter 
set forth: 


“Specific Indemnity. 

“Agreement No. 1. If such injuries shall wholly and continuously disable the 
Insured from the date of the accident causing such injuries from performing 
any and every kind of duty pertaining to his occupation, and during the period of 
such continuous disability shall result independently and exclusively of all other 
causes in any of the losses enumerated in the following ‘Schedule of Indemnities’ 
or if within one hundred and eighty days from the date of such accident, irre- 
spective of total and continuous disability, such injuries shall result in like man- 
ner in any one of the said losses, the Corporation will pay the sum set opposite 
such enumerated and resulting loss; but if such injuries result in more than one 
of said losses, the Corporation will pay but one sum of those hereinafter enumer- 
ated. 

“Schedule of Indemnities 

“The Principal Sum of this Policy is as expressed in Warranty 6 of this 

Schedule of Warranties for this Policy. 


Losses. Sum 


Principal Sum 
Principal Sum 
Principal Sum 


Both hands by severance at or above the wrists .... 
Both feet by severance at or above the ankles 
One hand at or above the wrist and one foot at or 
above the ankle by severance 
Entire sight of both eyes if irrecoverably lost 
Entire sight of one eye if irrecoverably lost and one 
hand at or above the wrist by severance 
Entire sight of one eye if irrecoverably lost and one 
foot at or above the ankle by severance Principal Sum 
Either arm by actual severance at or above the elbow Two-Thirds The Principal Sum 
Either leg by actual severance at or above the knee. .Two-Thirds The Principal Sum 
Either hand by actual severance at or above the wrist..One-Half The Principal Sum 
Either foot by actual severance at or above the ankle..One-half The Principal Sum 
Entire sight of one eye if irrecoverably lost One-half The Principal Sum 
Thumb and index finger of either hand by severance 
at or above the Metacarpophalangela joints One Third The Principal Sum 
“Upon the payment by the Corporation of the single sum as in this Agree- 
ment provided for, all liability of the corporation to pay any further sum under 


this agreement for any further injuries or on account of any other accidents shall 
cease and be at an end. 


Principal Sum 
Principal Sum 


Principal Sum 


“Single Weekly Indemnity 
“Total Disability. 


“Agreement II, (1) If such injuries shall wholly and continuously disable 
and prevent the Insured from the date of the accident causing such injuries from 
performing any and every kind of duty pertaining to his occupation and, during 
the period of such continuous and total disability, shall result independently of 
all other causes in any one of the losses enumerated in Agreement I, the Corpo- 


ation will, in addition to the specific indemnity provided for in Agreement I, 


bay to the date of death, dismemberment, or loss of sight the weekly indemnity 
*xpressed in \Varranty 7 of the Schedule of Warranties for this Policy; or 

“(2) If such injuries shall not result. in any of the losses enumerated in 
Agreement I, but shall independently and exclusively of all other causes contin- 
wously and wholly disable and prevent the insured from the date of the accident 


‘ausing such injuries from performing any and every kind of duty pertaining to 
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his occupation, the corporation will pay, so long as he lives and suffers sych 
continuous and total disability the weekly indemnity expressed in Warranty 7 of 
the Schedule of Warranties for this Policy. 

“The two several provisions for payment of weekly indemnity provided in 
this Agreement II are in the alternative, and the Corporation shall not be called 
upon to make payments under more than one of said provisions.” 

A comparison of that portion of the policy copied into the petition of Head 
with the specimen in evidence, in connection with a reading of warranty 7 of the 
“Schedule of Warranties” in the application, shows that Head neither applied for, 
nor was he issued, a policy indemnifying him for total or any disability caused by 
accidental injury, such as he suffered by reason of the fall, in May, 1928, at the 
Seelbach Hotel. The accidental injury sustained by Head was not within the 
protection of the insurance policy and the attached application, specimens of which 
were introduced as evidence without objection of Head. It was conceded on the 
trial in the circuit court that the specimen copies are complete and perfect, and 
it is not even suggested here that the application and policy are not within sec- 
tions 656 and 679, Ky. Statutes, as they have been applied by this couri in similar 
cases. Continental Casualty Co. v. Harrod, 100 S. W. 262, 30 Ky. Law Rep. 1117; 
Kentucky Central Life & Accident Ins. Co. v. Edmonson, 218 Ky. 825, 292 S. W. 
511. The evidence was not disputed on the vital issue. Therefore it is apparent 
the court erred in overruling appellant’s motion for a peremptory instruction. 
Kelly v. Nussbaum, 218 Ky. 330, 291 S. W. 754; Nussbaum v. General Accident, 
Fire & Life Assur. Corp., Ltd., 238 Ky. 348, 38 S.W.(2d) 1. The court is not re- 
quired to consider any other question presented properly to dispose of this case. 

_ Judgment reversed, and cause remanded for proceedings consistent with this 
opinion. 


JOHNSON v. INTER-SOUTHERN LIFE INS. CO. 
Court of Appeals of Kentucky. May 20, 1932. 
50 Southwestern Reporter 16. 
1. INSURANCE. 


Petition, in suit on accident policy, alleging insured entirely and irrecoverably 
lost practical use and sight of eye through accidental means, held not demurrable 
as stating mere conclusion. 

Allegation that insured entirely and irrecoverably lost the practical 
use and sight of his left eye was one of ultimate fact, and not, as 
contended, a mere conclusion of the pleader, because no facts were alleged 
showing to what extent the sight of the eye was impaired or diminished. 
(For other cases, see Insurance, Dec. Dig. § 635.) 

2. INSURANCE. 

Facts, not conclusions of law, must be pleaded; but it is sufficient to plead 
ultimate facts, as distinguished from probative facts. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

3. INSURANCE. 

“Probative facts” are matters of evidence required to prove ultimate facts 
and should not be pleaded. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

Appeal from Circuit Court, Jefferson County, Common Pleas Branch, Third 
Division. 

Action by Edward A. Johnson against the Inter-Southern Life Insurance 
Company. From a judgment dismissing plaintiff's petition, he appeals. 

Reversed with directions. 

Stanley B. Mayer, of Louisville, for appellant. 

Woodward, Hamilton & Hobson, of Louisville, for appellee. 

Rees, J 

On June 8, 1928, the Inter-Southern Life Insurance Company issued and 
delivered to appellant, Edward A. Johnson, who was the plaintiff below, an 
accident insurance policy by the terms of which it agreed to insure Johnson for 
a term of twelve months from the date of the policy against death or cali 
resulting directly, independently, and exclusively of all other causes from bodily 
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injuries effected solely through external, violent, and accidental means. For the 
loss of one eye resulting from an accident it agreed to pay him the sum of 
$1,250, provided such loss resulted within 30 days from date of accident. The 
policy further provided that “loss of eye or eyes shall mean the irrecoverable 
loss of the entire sight thereof.” : 

Johnson was injured in an automobile accident on July 4, 1928, and he 
brought this action to recover $1,250 alleging in his petition that as a result of 
the accident he lost the practical use and sight of his left eye and that such 
loss was entire and irrecoverable. The trial court sustained a demurrer to the 
petition, and the plaintiff having declined to plead further, a judgment was 
entered dismissing his petition and he has appealed. 

Plaintiff alleged in his petition “that as a result of the injuries brought about 
as aforesaid, and within 30 days of the 4th day of July, 1928, he entirely and 
irrecoverably lost the practical use and sight of his left eye and that such entire 
and irrecoverable loss of the practical use and sight of his left eye resulted 
directly, independently and exclusively of all other causes from bodily injuries 
effected solely through external, violent and accidental means, and while this 
plaintiff was riding in an automobile not plying for public hire.” 

[1] It is argued by the appellee that this and similar allegations of the petition 
are merely conclusions of the pleader, since no facts are alleged showing to what 
extent the sight of his eye was impaired or diminished and that the demurrer 
to the petition was properly sustained. The petition evidently was drawn in an 
effort to bring the case within the rule announced in Continental Casualty Co. v. 
Linn, 226 Ky. 328, 10 S.W.(2d) 1079. In that case the policy contained a clause 
similar to the one here involved and the evidence disclosed that the insured as 
the result of an accident had lost the sight of his eye to the extent that he could 
barely distinguish light from darkness and indistinctly discern an object two or 
three feet distant. It was held that under these facts the insured had entirely lost 
the practical use of his eye which was equivalent to “the irrecoverable loss of 
the entire sight thereof” as that term was used in the policy. In the Linn Case 
the plaintiff alleged that he had lost the entire sight of his eye. The allegation 
was in the language of the policy and was clearly one of ultimate fact. In that 
case the term, “irrecoverable loss of the practical use and sight of the eye,” was 
construed as equivalent to the term, “irrecoverable loss of the entire sight of the 
eye.” That being true the allegation of the petition in the instant case is just 
as much one of an ultimate fact as was the allegation in the Linn Case. In their 
final analysis the. two allegations are the same and require the same character of 
evidence to sustain them. 

(2, 3] Facts, and not conclusions of law, must be pleaded, but it is sufficient 
to plead ultimate facts as distinguished from probative facts. The latter are 
merely matters of evidence required to prove the ultimate facts and should not 
be pleaded. Newman’s Pleading and Practice (3d Ed.) vol. 1, pp. 272-279; Lowe 
v. Miller, 104 S. W. 257, 31 Ky. Law Rep. 829. If plaintiff had alleged that he 
could barely distinguish light from darkness or could only discern objects a few 
feet distant, he would merely have pleaded evidentiary facts tending to establish 
the resultant or ultimate fact that he had irrecoverably lost the entire practical 
use and sight of his eye. 

The petition stated a cause of action, and the trial court erred in sustaining 
the demurrer thereto. 


_The judgment is reversed, with directions to overrule the demurrer to the 
petition. 


MASSACHUSETTS BONDING & INS. CO. v. DALE. 


Court of Appeals of Kentucky. May 20, 1932. 
50 Southwestern Reporter (2d) 40. 
1. INSURANCE. 


Petition in action on life and accident policy held not demurrable for failure 
to allege that insured did not commit suicide (Civ. Code Prac. § 119). 


(For other cases, see Insurance, Dec. Dig. § 639.) 
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2. INSURANCE. ; f 
Burden was on insurer in action on life and accident policy to prove that in- 
sured was intentionally killed by another as alleged in answer. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 
6. INSURANCE. 


Evidence in action on life and accident policy held sufficient to take to jury 
question whether insured was intentionally killed by another. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Appeal from Circuit Court, Nicholas County. 

Action by Audrey Dale against the Massachusetts Bonding & Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

King & Barker, of Cynthiana, and Foster V. Cox, of Carlisle, for appellant. 

I. B. Ross, and Samuel Holmes, both of Carlisle, for appellee. 

Hosson, C. 

Appellee, who was the beneficiary in a life and accident policy issued by 
appellant insuring the life of Walter Barnett Dale in the sum of $1,000, brought 
this action against appellant to recover on the policy, and judgment having been 
entered for the plaintiff, the defendant appeals. 

The plaintiff, in her petition, set out the insuring clause of the policy, which 
was in these words: “This policy insures against: (1) the effects resulting 
directly and exclusively of all other causes, from bodily injury sustained during 
the life of the policy solely through external, violent and accidental means (ex- 
cluding suicide, sane or insane), said bodily injury so sustained being hereinafter 


referred to as ‘such injury.” * * * Principal Sum One Thousand and no/10 
Dollars.” 


She then alleged that on or about March 14, 1929, while the policy was in 
full force, Dale sustained personal bodily injury which was effected directly and 
independently of all other causes through external, violent, and purely accidental 
means and resulted in his loss of life on that day; that the injury was by a gun- 
shot wound, and that the gunshot wound was accidental, external, and violent; 
and that death resulted from it and was due solely to external, violent, and 
accidental means. 

The defendant demurred to the petition; the demurrer was overruled; and 
it then filed answer in which it alleged that the policy, among its exceptions in 
a subsequent clause, contained this provision: “Sec. (c) This policy does not 
cover death, disability or loss of the Insured caused by or resulting directly or 
indirectly from * * * injuries intentionally inflicted upon the Insured by any 
person other than himself (assaults by burglars or robbers excepted). 


It then alleged that it was true that Dale was killed by a gunshot wound 
and came to his death therefrom immediately, but denied that the gunshot wound 
was accidental, and alleged that Dale was shot and killed by Samuel Neal with a 
pistol with the intention to kill him, and that the shooting of Dale, resulting in 
his death, was intentionally inflicted upon him by Neal and for the purpose of 
destroying his life; that Dale was intoxicated and that the difficulty was brought 
on by reason of intoxicants; and that the death of Dale was not the result of or 
caused by a burglar or a robber, and that the death of Dale was not insured 
against in the policy but expressly excepted therefrom. 

By consent of parties the affirmative allegations of the answer were contro- 
verted of record. The case came on for trial, and on the statement of the case 
by counsel to the jury, the court ruled that the burden of proof was on the 
defendant; to this ruling it excepted. ‘ 

Thereupon the proof was heard which, stated briefly, showed thiese gee 
Both Dale and Neal were negroes living in the outskirts of Carlisle, Ky. Dale 
was twenty-seven years old; was a teacher in the school, and also sold news- 
papers. He was going around with his papers, and about 5:30 p. m., in making 
change with Mary Groves, as she testified, had in his hand a roll of aoe 
money. She did not know what it amounted to, but it was quite a roll ic 
o'clock Dale and Neal were seen talking and Neal asked him to come down to his 
house and Dale agreed to go. A short time after this Dale went to the house of his 
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aunt, Laura Dale, and borrowed a basket. Neal and his wife had no children. 
His wife was away from home. They occupied two rooms, a kitchen and a room 
in front of it. A little after 7 o’clock a shot was heard there. Neal came to the 
door and called to his wife, “Oh, Emmie come here, don’t you know I am liable 
to have to go myself.” Soon after this bottles were heard rattling there. Several 
persons came in in a few minutes, and Neal told them that the lamp exploded 
and killed Dale. To one person he said that a beer bottle busted and the top 
struck him on the head. When asked if there was any pistol there, he said that 
there was no pistol there and none had been there. Dale’s body was lying on 
the floor, straightened out like it had been laid out, with his hands on his chest, 
holding a letter in one hand and his hat on his abdomen. There were no signs of 
an explosion in the room. The lighted lamp was on the table. here were some 
pieces of glass on the floor, but none under the body of Dale. Everything in the 
room was in good order. There was no money in Dale’s pockets, except a few 
pennies, but on the floor not far from his pocket was a 25-cent piece. ‘fhe next 
morning there was found a pistol under the mattress in Neal’s front room. One 
of the loads had been shot and the others all were in the pistol. It had been 
recently fired, as shown by the powder marks. On the autopsy of Dale’s body 
they found a ball in the back of his head corresponding with the balls of this 
pistol. The ball had entered in his mouth and lodged in the back of his head. He 
died practically instantly. The next morning, under the edge of a neighbor’s 
house, the basket which Dale had borrowed the night before was found empty, 
and near the basket and also under the edge of the house were found a lot of 
bottles, a copper funnel, and a jar. The proof showed that Neal and Dale had 
been friendly and when last seen Dale was perfectly sober. He was a sober man 
by habit. His right wrist was bruised and swollen, but there was no other injury 
upon his person, except the pistol shot. The windows and doors of the room 
were all closed and in good condition. There was no indication that the shot was 
fired through them or that there had been any disturbance in the room. 

Among others the court gave the jury these instructions: 

“No. 1. The court instructs the jury that if they believe from the evidence 


the decedent, Walter Dale, came to his death from gunshots wounds intentionally 
inflicted by another, and not in an assault committed by such other person, if 


any, for the purpose of robbery, then the law is for the defendant company and 
you should so find. 


“No. 2. If the jury believe from the evidence that the said Walter Dale came 
to his death in an assault committed upon him for the purpose of robbery you 
will find for the plaintiff the sum of $1,000, with six per cent. interest from 
September 13, 1929, the amount claimed in the petition.” 

The jury returned the following verdict: 

_ “We, the jury, find that Walter Dale was killed by Sam Neal for the purpose 
of robbery. We base our verdict on Instruction No. 2. 
“Jesse J. Wilson, Foreman.” 

Appellant relies on these grounds for reversal: (1) The court erred in over- 
ruling the demurrer to the petition. (2) The court erred in holding that the 
burden of proof was on the defendant. (3) The court erred in refusing to instruct 
the jury peremptorily to find for the defendant. (4) The verdict is palpably 
against the evidence. (5) The court erred in refusing a new trial for newly dis- 
covered evidence. , 

[1] 1. It is insisted that the petition was insufficient, because it failed to 
allege that the insured did not die from suicide. Under section 119 of the Civil 
Code of Practice facts which are presumed to exist from the facts stated need 
not be alleged in a pleading. In Philadelphia Life Ins. Co. v. Farnsley’s Adm’r, 
12 Ky. 27, 171 S. W. 1004, 1005, after distinguishing some other cases, the court 
citing many authorities thus stated the rule in a case like this: “However, it is 
the generally accepted rule that death by suicide need not be negatived by the 
pleader. And this is true, we take it, whether the nonliability on account thereof 
appears in a proviso or an exception, or whether it occurs in the principal clause 
ot in a separate and distinct clause. The reason for the rule is plain. Self- 
destruction is contrary to the general conduct of mankind. Men love and cling 
to life with such intensity that the presumption of suicide is utterly abhorrent to 
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the law and cannot be indulged in.” To the same effect see Security Life Ins, 
Co. v. Duncan, 184 Ky. 443, 211 S. W. 758. 
The demurrer to the petition was therefore properly overruled. 


[2] 2. Was the burden of proof properly placed upon the defendant? In 
#Etna Life Ins. Co. v. Rustin, 151 Ky. 103, 151 S. W. 366, 368, the court after 
stating the reasons for the rule thus laid it down: “Under this rule, it was un- 
necessary for the plaintiff to allege facts showing that the limiting clause did not 
apply, and, it not being necessary for her to allege these facts, it was not 
necessary that she should in the first place prove them. The burden was on the 
defendant both to allege and prove them, and it was a question for the jury on 
all the evidence in what manner the deceased came to his death.” To the same 
effect, see Louisville & N. R. R. Co. v. Woodford, 153 Ky. 185, 154 S. W. 1083; 
Sovereign Camp v. Valentine, 173 Ky. 185, 190 S. W. 712. The rule was also 
recognized in Bingham vy. Continental Casualty Co., 219 Ky. 501, 293 S. W. 98, 
970, in these words: “Where a policy contains a general clause containing a 
promise to pay and also a separate and distinct clause which has the effect of 
taking out of the general clause something which would otherwise be included in 
it, a party relying on the general clause may, in pleading, set out that clause only, 
and it then devolves on the insurer to plead and prove the facts bringing the 
case within the exempting clause.” 

But in that case the plaintiff had by her pleading affirmatively alleged the 
facts and had taken the burden and introduced her proof, so it was held that as 
she had assumed the burden of proof and had failed to make out her case the 
peremptory instruction was proper and the judgment was affirmed expressly on 
this ground alone. The burden of proof was properly placed on the defendant 
under the pleadings here. 


[3-6] 3. The rule in this jurisdiction is that if there is any competent, relevant 
evidence the question is for the jury. The court cannot say that there was no 
evidence here to take the case to the jury. While there was no express evidence, 
a fact may be presumed from circumstances. There was evidence here that 
shortly before his death Dale had a roll of bills. When his body was found there 
were no bills in his pocket and the silver quarter was lying on the floor near his 
pocket. This probably had been pulled out of his pocket when the bills were 
taken out. It is not presumed that a man does a thing idly, and when a man is 
killed and robbed it may be presumed that the robbery was intended in the kill- 
ing. In addition to this, Neal, who was in the house and the only person there, 
gave a false account of how Dale came to his death and hid the pistol with which 
it was clearly shown Dale was killed. The court cannot therefore say that there 
was no evidence to take the case to the jury. 

[7, 8] 4. Objections 4 and 5 will be taken together. While Mary Groves testl- 
fied that Dale had a “right smart little roll of bills,” and when asked how big 
around it was answered, “It looked like it was that big around” (indicating), the 
record does not show how big this was. The plaintiff introduced afterwards Hense 
Dobbins, who testified that about 4 o’clock he paid Dale $6, a $5 bill and a $1 bill; 
that Dale had some paper money in his pocket and took the money and wrapped 
it around the other money. On cross-examination he testified that the $0 was 
rent money paid to him by E. D. Mastin. The evidence stood thus until after the 
jury had gone out to their room. The defendant then moved the court to allow 
it to introduce proof in rebuttal, and the jury was recalled. Mastin testified that 
he did not pay Hense Dobbins any money. Thereupon Dobbins was recalled and 
said it was the rent money of the house but paid by J. V. McDaniel. After the 
return of the verdict the defendant got in touch with J. V. McDaniel and pro- 
duced his affidavit showing that he had not paid Hense Dobbins any money, and 
making this newly discovered evidence a ground for a new trial. 

The newly discovered evidence does more than merely contradict a_ witness. 
It goes to the center of the controversy, for the amount of monc) which = 
had would have great weight with the jury in determining for what purpose 
act in question was done. The testimony of Dobbins that he gave ale a $% ‘ls 
and a $1 bill about 4 o’clock, and that Dale then wrapped these around other co 
which he had, went far to sustain the testimony of Mary Groves that he _ 
a right smart little roll of bills” and it showed that one of the bills was a 9° bill. 
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This testimony may have had great weight with the jury in determining why the 
shooting was done. In determining whether a new trial should be granted for 
newly discovered evidence, the court must take into consideration the condition of 
the proof; for where on all the proof the truth is not made clear, a new trial will 
be granted more readily for newly discovered evidence than where the facts are 
clearly established. The court does not now determine that the verdict of the 
jury is not sustained by the evidence. It reserves this question. It only determines 
that under the proof a new trial should be granted that all the facts may be 
more fully gotten before the jury. 
Judgment reversed, and cause remanded for a new trial. 


DIXON v. NATIONAL LIFE & ACCIDENT INS. CO., Inc. No. 14193. 
Court of Appeal of Louisiana. Orleans. June 27, 1932. 
142 Southern Reporter 847. 
INSURANCE. 

Accident insurer’s failure to pay disability benefit because of insured’s fur- 
nishing incorrect address held not without just and reasonable cause as respected 
penalty (Act No. 310 of 1910, § 2). 

Record disclosed that insured, after having received certain disability 
benefits, changed residence, and in filling out subsequent blanks the for- 
mer address was given with a later change after insured notified doctor 
of change of residence, at which time, however, the number was incorrect- 
ly given, in addition to which it appeared that claim adjuster and assist- 
ant manager had made a number of visits to erroneous addresses given 
on claim blanks, but were unable to locate insured in order to examine 
him to ascertain if he was entitled to further benefits. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from First City Court of New Orleans; Wm. V. Seeber, Judge. 

Suit by Paul Dixon against National Life & Accident Insurance Company, 

From the judgment, plaintiff appeals. 

Affirmed. 

Wm. A. Green, of New Orleans, for appellant. 

Solomon S. Goldman, of New Orleans, for appellee. 

Hiccins, J. 

Plaintiff sued the defendant, an accident insurance company, to recover 8 
weeks’ disability benefits at the rate of $7 per week, and also double indemnity and 
attorney’s fees under Act No. 310 of 1910, alleging that defendant deferred pay- 
ment of the claim more than 30 days from written notice and proof of claim, in 
the “i. of the attending physician’s certificate, without any just or reasonable 
ground. 

Defendant admitted the indebtedness of $56, and placed the money in the 
registry of the court, but denied that it had arbitrarily, illegally, and without just 
cause or reason failed to pay the claim, and averred that the delay was entirely 
due to the plaintiff’s fault in furnishing incorrect addresses on the claim blanks 
fled by him with the company. 


_ There was judgment in favor of the plaintiff in the sum of $56, with legal 
interest thereon up to the date the money was deposited in the registry of the 
court, to wit, February 18, 1932, and for costs of court, reserving plaintiff’s right 
to sue for any further claims for disability. Plaintiff has appealed. 

_ The sole issue before us is whether or not the trial court was correct in de- 
— allow attorney’s fees and double indemnity under the provisions of Act 
No. 310 of 1910. 
om she relevant part of the statute found in section 2 thereof reads as follows: 
That payment by such companies to the assured shall not be delayed for a longer 
Period than thirty days from due notice and proof of disability, without just and 
reasonable grounds such as to put a reasonable and prudent business man on his 
guard.” Section 2. 

The record shows that plaintiff sustained a severe injury to his right knee 
on December 10, 1930, while working for his employer, and was awarded compen- 
sation by Division D of the civil district court for permanent disability. Plaintiff 
also carried an accident insurance policy which provided that he was not to be 
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paid more than 26 weeks’ disability benefits in any one year. The defendant in- 
surance company paid the.26 weeks’ benefits for the year of 1931. Further dis- 
ability benefits fetus due under the terms of the policy during December, 1931, 
and plaintiff went to his doctor, who had treated him for the injury and who had 
filled out previous disability blanks for the company, in order to have him fill out 
new forms. The doctor’s secretary gave plaintiff's address as 2700 Cadiz street, 
which was the address given in all previous forms for the year 1931. This ad- 
dress was erroneous, because plaintiff had moved and had failed to notify the doc- 
tor thereof. Later the plaintiff went to the doctor’s office and gave his address as 
1819 S. Liberty street, but the secretary erroneously wrote the number as 1918 S, 
Liberty street, with the result that four of the weekly claim certificates contained 
the wrong address. The claim adjuster and assistant manager of the company 
testified that they made a number of visits to the erroneous addresses given on 
the claim blanks, but were unable to locate plaintiff in order to examine him to 
ascertain if he was entitled to further benefits. After making several endeavors 
to locate him, the adjuster was successful and certified that the claim should be 
paid. Within 10 days from the time the plaintiff was located the company, on 
the instructions of plaintiff, tendered payment to the attorney for plaintiff of the 
amount of the claim, but the attorney insisted that the company also pay the 
costs of court and a reasonable attorney fee, because he had filed suit in the 
meantime, on January 28, 1932. The company declined to do this. The case was 
tried and resulted in a judgment as we have above stated. 

Under the above statement of facts, we feel that the company did not delay 
longer than 30 days from the written notice and proof of disability to the com- 
pany by the attending physician, without just and reasonable cause, in tendering 
payment of the amount due plaintiff. But counsel for plaintiff insists that, as he 
wrote defendant company a letter on December 16, 1931, requesting the blank 
forms for the purpose of having them filled out, in order to make the claims for 
disability, when the company’s representative failed to find the plaintiff at the 
address given, the representative should have called upon him to furnish the cor- 
rect address. The assistant manager explained that the reason why he did not 
ring up the attorney was because he believed that, if the doctor had an erroneous 
address, so would the attorney, and further that his idea in wanting to see the 
plaintiff in person was for the purpose of examining him to determine if he was 
still disabled and entitled to further benefits. 

We feel that the assistant manager’s position was not arbitrary or unreason- 
able because the plaintiff had not only furnished an erroneous address on the first 
and second blanks, but also on the following four blanks. While it is true that 
plaintiff did not personally make the mistake, nevertheless his doctor’s secretary 
was responsible for it, and this error cannot be imputed to defendant. The com- 
pany had a right to examine plaintiff before paying his claim, and also had a 
right to depend upon the plaintiff furnishing the company with his correct ad- 
dress. Failure to do so is entirely the fault of the plaintiff, and for this reason 
we do not feel that defendant company acted unreasonably or unjustly in with- 
holding payment until such time as plaintiff could be located and examined. 


For the reasons assigned, the judgment appealed from is affirmed; appellee to 
pay the costs of both courts. 
Affirmed. 


MASKAS v. NORTH AMERICAN ACC.’ INS. CO. 
Supreme Judicial Court of Massachusetts. Essex. June 29, 1932. 
181 Northeastern Reporter 750. 
2. INSURANCE. 


Evidence held not to sustain finding that administrator of insured’s estate 
furnished proof of loss within time required by policy. 
(For other cases, see Insurance, Dec. Dig. § 665[7].) 
3. INSURANCE. 5 
Proof of loss under insurance policy must be made by person entitled to 
payment, who, in case of policy payable to assuréd’s estate, is administrator. 
(For other cases, see Insurance, Dec. Dig. § 537.) 
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5, INSURANCE. i ; 

Instructions that proof of loss under policy payable to insured’s estate can 
be made only by administrator and that proof made before his appointment is 
yoid held properly refused, since special administrator could have been appointed. 

(For other cases, see Insurance, Dec. Dig. § 669[13].) 

6, INSURANCE. : si : 

Proof of loss, made by any one before appointment of administrator of in- 
sured’s estate and affirmed by administrator after appointment, is sufficient. 

(For other cases, see Insurance, Dec. Dig. § 537.) 

7, INSURANCE. | , : - ; 

Affidavit that insured was killed by railroad train, with which automobile 
wherein he was riding collided, held not proof of loss required by accident 
policy. i : L 

The policy covered only specified risks, and did not insure against loss 
while riding in private automobile of exclusive pleasure type, if insured 
were operating it while carrying passengers for hire or transporting 
merchandise for° business purpose, while it was being used for criminal 
purpose or to escape consequences of illegal or criminal use thereof or 
arrest by constituted authority, while riding in public automobile stage, 
unless driven by licensed driver plying for public hire while insured was 
fare-paying passenger, nor from being struck by railroad train, unless 
while walking or standing on public highway. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

8. INSURANCE. 

Insurer sending blank forms for proofs of loss to attorney, employed by 
petitioner for administration of insured’s estate to give notice of loss, on receipt 
of such notice, complied with policy requirement that insurer furnish claimant 
such forms on receipt of notice. 

(For other cases, see Insurance, Dec. Dig. § 558[4].) 

9. INSURANCE. 


Insurer held not estopped to deny liability because of delay in furnishing 
proofs of loss by failure to state objections to timely affidavit, where administrator 
of msured’s estate took no action in reliance on insurer’s silence. 

(For other cases, see Insurance, Dec. Dig. § 560[1].) 

10. INSURANCE. 


Evidence held insufficient to sustain finding that insurer waived proof of 


loss. 


There was evidence that insurer sent forms for proof of loss to at- 
torney for one subsequently appointed administrator of insured’s estate on 
receipt of notice of loss from attorney, informed later inquirer of such 
fact, called latter’s attention to need of proof by proper representative of 
insured’s estate, and made no suggestion after expiration of time for fur- 
nishing proof that it was not standing on its rights, but insisted thereon. 
(For other cases, see Insurance, Dec. Dig. § 665[8].) 

ll. INSURANCE. ; 

As respects issue of waiver of proof of loss by failure to furnish blanks, 
administrator of insured’s estate cannot disavow notice of loss, given by attorney 
employed by him for such purpose before his appointment, but must rely thereon 
to recover on policy. 

(For other cases, see Insurance, Dec. Dig. § 558[4].) 


Exceptions from Superior Court, Essex County; Gray, Judge. 

Action by Charles Maskas, administrator of the estate of Stevens S. Maskas, 
deceased, against the North American Accident Insurance Company. Judgment 
jor plaintiff, and defendant brings exceptions. 

Exceptions sustained. 

G. C. Eliades, of Lowell, for plaintiff. 


os W. Rowley and A. A. Sutherland, both of Boston, for defendant. 
Alt, J 
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This is an action upon a policy of accident insurance brought by the ad- 
ministrator of the assured against the insurer. The assured while riding in an 
automobile was struck and killed by a railroad train at a highway crossing on 
May 5, 1928. Death was almost instantaneous. The policy was payable to the 
estate of the assured. Its terms required that notice of loss be sent immediately 
to the office of the insurance company, and that proofs of loss be furnished 
within ninety days of the loss. The essential question is whether these conditions 
were fulfilled. The case is before us upon exceptions claimed by the company 
to the refusal of the trial judge to find for the defendant, to his refusal to grant 
the following requests for instructions: “1. Upon the pleadings and the evidence 
the plaintiff is not entitled to recover”; “4. Proof of loss can be made only by 
the administrator of the estate of the insured Maskas”; “5. Any proof of loss 
made prior to the appointment of an administrator is void, and of no effect”: 
and to his granting the request “2. The plaintiff cannot recover without proving 
that affirmative proof of loss was furnished to the defendant within ninety days 
after the death of Maskas” with the addition “unless proof of loss waived.” — 


[1] There was evidence as follows: On May 8, 1928, the plaintiff, a brother 
of the assured, went with his partner, one Janos, to the office of a lawyer Cavan, 
left the policy with Cavan and requested him to write the insurance company and 
make inquiries. Cavan wrote on May 8 stating that Stevens S. Maskas, policy 
No. 5862490, had been killed in an automobile accident May 5, 1928, at Lynnfield, 
Massachusetts, and that “I appear for his estate and have filed a brother’s petition 
for appointment as administrator.” Under date of May 12, 1928, the defendant 
acknowledged this letter and wrote Mr. Cavan: “The principal sum of the policy 
is payable to the assured’s estate. Without waiving any contract provisions, I am 
enclosing a blank to be executed by the person legally qualified to do so, in 
accordance with the Standard Provisions of the policy. When it is completed 
and returned, a certified copy of the letters of Administration must accompany it. 
We should also be- furnished with newspaper accounts of the case.” This letter 
and the forms for proofs were received in due course of the mail. About ten days 
after May 8, the plaintiff called at Mr. Cavan’s office and was told by a clerk 
that the company had been heard from. He took away the policy, but not the 
other papers; and later, through a friend, paid Mr. Cavan for what he had done. 
Some time in May he consulted Mr. Eliades and employed him to collect the 
policy. Mr. Eliades wrote to the defendant on May 31, notifying it of the death 
of Stevens S. Maskas,: policy No. 5862490, “killed on May 5, 1928, at Skinner's 
crossing Lynnfield, Mass. by a Boston & Maine train.” In reply, on June 7, 1928, 
the company stated: “we received a notice of Mr. Maskas’ death from Attorney 
Daniel J. Cavan and a blank was mailed to him May 12th for filing proof under 
this policy. The principal sum under the policy is payable to the assured’s estate.” 
A petition for appointment of an administrator was filed July 16, 1928; and, on 
August 6, 1928, the plaintiff was so appointed. Mr. Eliades wrote to the company 
on August 27 that the appointment had been made; stated that he represented the 
administrator; and asked it to “mail me the necessary blanks for filing proof of 
claim under the above named policy. He also stated that Mr. .Cavan did not 
represent his client as the company’s earlier letter had stated. It is to be noted 
that ninety days after the accident expired on August 3, three days before the 
appointment of the plaintiff as administrator; and that this request for blanks for 
proof was one hundred and fourteen days after the loss. There was evidence, 
however, that on July 31, within the ninety days, Mr. Eliades wrote the company 
that since the policy was payable to Maskas’ estate and no administrator was then 
appointed, he enclosed a proof of loss in the form of an affidavit, signed by the 
petitioner for administration, to protect the interest of the estate; and that: 
“As soon as he is appointed, I shall let you know so that you can mail me the 
necessary blanks.” The affidavit set out: “Said Stevens S. Maskas also known as 
Steven S. Maskar was killed by a Boston and Maine Railroad train on May 5, 
1928, at about 6 P. M. at Skinner’s Crossing, Lynnfield Center, Massachusetts. 
The deceased was accompanied by three other persons who were also killed at 
the same time. The automobile in which the deceased was riding collided with 
the aforementioned train.” The defendant denied ever receiving this letter and 
affidavit. The judge found it was received. This finding of fact is binding upon 
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us. No reply was made. On October 3 Mr. Eliades wrote the company complaining 
of its delay, and again requesting to be furnished blank forms for proof. This 
letter was acknowledged on October 8, and the company stated: “When we have 
been advised by a representative of the assured that you have been appointed to 
succeed the other attorney to whom blanks were furnished, we shall be glad to 
give the matter due attention.” Mr. Eliades, at some time, obtained the blank 
forms from Mr. Cavan, and, on November 13, sent to the company the proofs 
of loss duly filled in, newspaper clippings, a certified copy of the plaintiff's ap- 
pointment as administrator, and an account of the dealings with Mr. Cavan. He 
asked draft in payment. Thus proofs of loss on its blanks were first sent to the 
company one hundred and ninety-two days after the loss, although the forms had 
been where the plaintiff or his attorney could have obtained possession of them 
since about ten days after May 5, 1928. The defendant, on November 20, 
acknowledged the letter of November 13, with its enclosures in a letter which 
ended: “I would * * * refer you to the Standard Provisions of the policy 
regarding the time and manner of filing proofs of loss.” The correspondence 
ended by a letter from Mr. Eliades requesting payment and threatening suit; 
and a letter from the company acknowledging the former, and stating that notice 
of intention to claim did not constitute proof of loss, and that the request for 
blanks had _— complied with on May 12, while proofs had not been filed until 
November 19. 


[2-8] The defendant has admitted throughout that it had sufficient notice of 
the loss. It contends that the condition which required proof of loss within ninety 
days has never been met. We think it is right. The law with reference to per- 
formance of conditions in an insurance policy need not be restated. The policy 
was payable to the estate of the assured. Proof must be made by the person 
entitled to the payment. See Bickford v. Furber, 271 Mass. 94, 170 N. E. 796; 
Sterling v. Frederick Leyland & Co., Ltd., 242 Mass. 8, 136 N. E. 60; Globe Acci- 
dent Ins. Co. v. Gerisch, 163 Ill. 625, 45 N. E. 563, 54 Am. St. Rep. 486. That 
person was the administrator. Although no administrator was appointed until after 
the ninety days after the loss had expired, it was possible to secure the appoint- 
ment of a special administrator as soon as a petition for administration was 
filed. Such special administrator could have made proofs of loss which would 
have met this requirement of the law. No special administrator was appointed. In 
view, however, of the finding that the letter enclosing affidavit of the petitioner 
for administration was received by the defendant, we think it could have been 
found, properly, that proof was made by the administrator before August 3, if 
the affidavit constituted proof. The authority of the administrator when appointed 
related to the date of the death, and action taken by him in the intervening period 
would become valid. Taylor v. Woburn, 130 Mass. 494, 497. Since a special ad- 
ministrator could have been appointed, we think the fourth and fifth requests 
were not accurate statements of the law, and that there was no error in refusing 
to give them. Moreover we think a proof made by anyone before the due ap- 
pointment of an administrator, affirmed by the administrator after his appoint- 
ment, and adopted as his own act, would be a compliance with requirement of 
proof by the assured. Taylor v. Woburn, supra; Rand v. Hubbard, 4 Metc. 252. 
Whether insufficient proof by a third person could later be made good by the 
administrator after appointment, we do not pass upon. The policy assured Maskas 
only against certain specified risks. It did not insure him against loss while riding 
in a private automobile of exclusive pleasure type, if he were operating the 
automobile while carrying passengers for hire or transporting merchandise for 
a business purpose, or while it was being used for a criminal purpose or to 
escape consequences of an illegal or criminal use or arrest by constituted author- 
ity; nor, if riding in a public automobile stage, unless while it was being driven 
by a licensed driver plying for public hire and while he was a fare-paying pas- 
senger; nor if struck by a railroad train unless while walking or standing on a 
public highway. It required affirmative proof of loss. Such proof was not fur- 
nished in the affidavit of July 31. Nothing more was stated, or inferable from 
its statments, than that Maskas was in an automobile which was struck by a 
railroad train at a highway crossing. The character of the vehicle and his relations 
with it were not described so that liability clearly appeared. The evidence will 
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not sustain a finding that proof was furnished by the affidavit. Articles 6 and 
7 of the “Standard Provisions” read: “6. The Company upon receipt of such 
notice, will furnish to the claimant such forms as are usually furnished by it for 
filing proofs of loss. If such forms are not so furnished within fifteen days after 
the receipt of such notice, the claimant shall be deemed to have complied with the 
requirements of his policy as to proof of loss upon submitting within the time 
fixed in the policy for filing proofs of loss, written proof covering the occurrence, 
character and extent of the loss for which claim is made. 7. Affirmative proof of 
loss must be furnished to the Company at its said office in case of claim for 
loss of time from disability within ninety days after the termination of the 
period for which the Company is liable, and in case of claim for any other loss, 
within ninety days after the date of such loss.” There is no agreement to furnish 
the blank forms to more than one person. It is beyond question that the forms 
were sent to Mr. Cavan properly. He was employed to give notice. Sending to 
him was compliance with the agreement in the policy. The defendant was not 
responsible if for any reason not due to its action the plaintiff and his later 
attorney chose to disregard Mr. Cavan. There was no action on its part which 
made proof in another form a compliance with the condition in reference to 
proofs of loss, and which would render the insufficient affidavit of the respective 
administrator an equivalent for proof in the usual form. 

[9, 10] We see no evidence of waiver by the defendant. It sent proofs upon 
receipt of notice. It informed the later inquirer of what it had done. It called 
attention to the need of proof by a proper representative of the assured’s estate, 
and to the requirements of the policy. In no word did it mislead Mr. Eliades or 
lull him to inaction. After the expiration of the ninety days, it made no sugges- 
tion that it was not standing upon its rights. On the contrary it insisted upon 
them. It was not bound to state objections to the affidavit, if ever received. There 
is no estoppel since no action was taken by the plaintiff in reliance on its silence. 
We think the evidence too slight to sustain a finding of waiver. The addition made 
to the defendant’s second request was not justified. It was error. 

[11] The defendant was justified in acting upon the notice given by Mr. 
Cavan. It is not open to the plaintiff to disavow that notice. It must rely upon it, 
or else fail for want of immediate notice of loss. As already stated, the plaintiff 
and his representative Mr. Eliades had knowledge long before the expiration of 
the ninety days that blank forms of proof of loss furnished in response to notice 
from the plaintiff were in the hands of Mr. Cavan. The defendant is not re- 
sponsible for their failure to obtain and act upon them within the time limited 
by the policy. The bill of exceptions, which sets out that it contains all the 
material evidence, does not disclose evidence that will sustain findings that the 
plaintiff filed proof of loss within the stipulated period after the loss, or that his 
failure so to do has been waived by the defendant. 

We see no merit in the contention addressed to us by the plaintiff that the 
bill of exceptions fails to set forth “in a summary manner” what took place at 
the trial. His motion to dismiss the bill is denied. 

It follows that the exceptions must be sustained. 

Exceptions sustained. 


MUTUAL BEN. HEALTH & ACCIDENT ASS’N v. MATHIS. No. 30079. 
Supreme Court of Mississippi, Division A. June 13, 1932. 
142 Southeastern Reporter 494. 
Syllabus by the Court. 
1. INSURANCE. / 
“Total disability,” within health insurance policy, is not necessarily incapacity 
to perform any duty incident to usual employment or business. 

Insured under health policy is “totally disabled,” if his illness pre- 
vents him from doing the substantial acts required of him in his busi- 
ness, or if his physical condition is such that in order to effect a cure or 
prolongation of life, common care and prudence require that he cease 
all work. 

(For other cases, see Insurance, Dec. Dig. § 524.) 
2. INSURANCE. 


In determining meaning and effect of phrase “total loss of time” within health 
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policy, same rules of construction apply as those applicable to determine meaning 
and effect of phrase “total disability.” 

(For other cases, see Insurance, Dec. Dig. § 524.) 

3, INSURANCE. 

Disease which causes “total disability,” within health policy, likewise necessi- 
tates “total loss of time”; there being no “total disability’ without consequent 
“otal loss of time.” 

(For other cases, see Insurance, Dec. Dig. § 524.) 

4, INSURANCE. 

Evidence held to establish, as matter of law, that insured suffering from acute 
diabetes was “totally disabled,” necessitating “total loss of time” within health 
policy, notwithstanding performance of light and incidental duties of business. 

Accident and health policy provided for benefit to insured, in part, 

at the rate of $50 per month for one day or more, but not exceeding 

one month, “for disability resulting from disease, * * * which does not 

confine the insured continuously indoors, but requires regular medical at- 

tention; provided said disease necessitates total disability and total loss 

of time.” 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from Circuit Court, Alcorn County; Thos. H. Johnston, Judge. 

Suit by C. H. Mathis against the Mutual Benefit Health & Accident Associa- 
tion. Judgment for the plaintiff, and the defendant appeals. 

Affirmed. 

Orma R. Smith, of Corinth, for appellant. 

W. C. Sweat, of Corinth, for appellee. 

Cook, J. 

The appellee, C. H. Mathis, instituted this suit in the circuit court of Alcorn 
county against the appellant, the Mutual Benefit Health & Accident Association, 
on an insurance policy issued by the appellant, which provided for certain dis- 
ability benefits to the appellee. At the conclusion of the testimony, the court di- 
rected a verdict for the appellee for $170.83 for disability and hospital expenses, 
while he was continuously confined within doors, and $590.67 for the time that he 
was totally disabled and suffered total loss of time, but was not confined within 
doors; and, from the judgment entered for the aggregate amount of $761.51, this 
appeal was prosecuted. 

The clauses of the policy upon which the judgment was based, are parts I 
and J thereof, which read as follows: 

“Illness Indemnities. 
“Part I. Confining Illness One Hundred Dollars per Month for Life. 

“The Association will pay, for one day or more, at the rate of One Hundred 
(100.00) Dollars per month for disability resulting from disease, the cause of 
which originated more than thirty days after the date of this policy, and which 
confines the Insured continuously within doors and requires regular visits therein 
by legally qualified physician; provided said disease necessitates total disability 
and total loss of time.” 

; “Part J. Non-Confining Illness Fifty Dollars per Month. 

“The association will pay, for one day or more at the rate of $50.00 per 
month, but not exceeding one month, for disability resulting from disease, the 
cause of which originates more than thirty days after the date of this policy, and 
which does not confine the Insured continuously within doors but ‘requires regu- 
are meee provided said disease necessitates total disability and total 

Part J of the policy, above quoted, was extended to ‘cover the entire life of 
the insured hy a rider indorsed on the policy, which is as follows: “In consider- 
ao an additional premium: of $4.00 annually or $1.00 quarterly, the Associa- 
t pay to the Insured, the monthly indemnity as specified in this policy; in 
part J, so long as the Insured shall live and suffer the disability therein described.” 
_ The appellee had been engaged in the laundry business for ‘fifteen years, and 
bi eight years prior to the beginning of his disability was the owner of’a steam 
aundry in Corinth, Miss., and had been engaged in the active discharge of the du- 
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ties of manager of said laundry. This laundry contains about twenty-five ma- 
chines, which are operated by different employees, and which are located in 3 
building with a floor space of 75x175 feet, with the business office of the laundry 
located at the front of this floor space. In the operation of the laundry it is ne 
cessary for the manager to be on his feet almost continuously from eight to ten 
hours per day while engaged in the supervision of the machines and the employees 
in order to see that the machines are properly operated and the work properly 
performed. 


In October, 1930, the appellee was stricken with a disease which his family 
physician and another Corinth physician diagnosed as acute diabetes. These phy- 
sicians advised him to consult a specialist in Birmingham who operated a clinic 
and hospital for the treatment of such diseases. He then went to Birmingham 
for examination by this specialist, who confirmed the diagnosis of the local phy- 
sicians, and prescribed a very strict diet. He made several trips to Birmingham, 
and at each time remained in the hospital several days. Later he was confined to 
his bed at home for eighteen days; and it is conceded by the appellant that he is 
entitled to recover $170.83, under part I of the policy, for hospital expenses and 
disability while confined within doors. The appellee’s several physicians testified 
that common care and prudence, and due regard for the preservation of his health 
and prolongation of his life, required that he give up all work, avoid all exertion 
and worry, and take a complete rest, and that they advised and urged him to do 
so; but over the protest of these physicians, he continued to go to his place of 
business early in the morning and to remain there throughout the working hours. 
He turned the active management of the business over to another, but remained 
in the office. During the hours before noon, in a limited way, he attended to some 
duties in his office such as answering the telephone, writing an occasional letter, 
checking receipts from his drivers once a week, checking the pay roll once a 
month, buying supplies and paying bills, and occasionally advising with his man- 
eger and drivers. He placed a cot or bed in his office, and after lunch spent from 
two to three hours lying down. None of the duties performed by appellee re- 
quired that he stand on his feet, and the testimony was to the effect that he was 
not physically able to perform any substantial part of the duties of manager of 
the business. With the organization the appellee was compelled to employ after 
he became ill, the business went as well during his absence from the plant as when 
he was present, and, if he had been able to perform the usual and ordinary duties 
of manager, he could have dispensed with the service of two employees. The proof 
shows that after his illness began the appellee lost more than forty pounds in 
weight, but at the time of the trial he had regained some of this loss of weight, 
and the state of his health was somewhat improved. 


[1] It is settled doctrine in this state that, in order for one to be totally dis- 
abled within the meaning of a health or accident insurance policy, it is not neces- 
sary that he be wholly incapacitated to perform any duty incident to his usual 
employment or business, but, if the insured is prevented by his injury or illness 
from doing the substantial acts required of him in his business, or if his physi- 
cal condition is such that, in order to effect a cure or prolongation of life, com- 
mon care and prudence require that he cease all work, he is totally disabled with- 
in the meaning of such policies. Metropolitan Cas. Insurance Co. v. Cato, = 
Miss. 283, 74 So. 114; Equitable Life Insurance Society v. Serio, 155 Miss. 515, 
124 So. 485, 486; Metropolitan Life Insurance Co. v. Lambert, 157 Miss. 759, 128 
So. 750, 752. 


In the Cato Case, supra, it was held that, under a clause in an accident insur- 
ance policy giving a weekly indemnity if the injuries continuously and totally dis- 
abled and prevented the insured from performing any and every kind of duty per- 
taining to his occupation, an insured was totally disabled when he was prevented 
by his injury from doing all the substantial acts required of him in his business, 
notwithstanding the fact that he occasionally is able to perform some single act 
connected with his business. 


In the Serio Case, supra, in discussing the particular interpretation to be given 
insurance contracts containing provisions for disability benefits, the court said that 
the construction which is placed by nearly ali courts on insurance contracts such 
as the one here involved “is an equitable and reasonable interpretation; and 1s 
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not that literal interpretation which would require a condition of complete help- 
Jessness, nor such an entire physical or mental inability in respect to the pursuit 
of an occupation or employment that the insured can do absolutely nothing. And 
particularly is the construction the more liberal in its application to a case where 
the disability arises out of a disease the nature of which is such that common 
care and prudence require the insured to rest to the extent that he shall refrain 


from the ordinary exactions of any fixed employment, else the disease will pro- 
gress and cause death.” 


In the Lambert Case, supra, it was held that the fact that the insured had been 
engaged, since his injury in working as a night watchman, did not necessarily in- 
dicate that he was not totally disabled within the meaning of the policy, the court 
further saying: “If his physical condition then, and at the time of the trial, was 
such that, in order to effect a cure, common care and prudence required that he 
cease attempting to work—and his physician so testified—he was totally disabled 
within the meaning of the policy.” 

In the case of Lamar Life Insurance Co. v. Catlett (Miss.) 139 So. 455, the 
appellee was sheriff of his county, and was in such condition as a result of an 
accident, so his physicians testified, that, in order to effect a cure or prevent fur- 
ther impairment of his health, common care and prudence required that he stay 
at home and cease all work; but he did not follow the advice and instructions of 
these physicians. Prior to his accident he was actively engaged in the discharge 
of the outdoor or field duties of his office. After his accident, he was compelled to 
give up the major portion of these duties, but he frequently drove his car, occa- 
sionally made an arrest and served process, and advised with his employees as to 
the discharge of their official duties. Upon the authority of the Serio and Lam- 
bert Cases, supra, it was held that he was totally disabled within the meaning of 
the policy, and he was permitted to recover. 

[2-4] Applying the doctrine announced in these cases to the facts shown in 
this record, it is undoubtedly true that the appellee was totally disabled within the 
meaning of the quoted provisions of the policy; and we do not understand counsel 
for the appellant to contend that he would not be entitled to recover if the policy 
provided benefits merely for total disability resulting from disease. The conten- 
tion is that since, in case of non-confining illness, the benefit is payable only when 
the disease necessitates a total loss of time in addition to total disability, there 
can be no recovery under the facts here in evidence. In other words, since the 
proof shows that the appellee performed some of the duties incident to the man- 
agement of his business, there was not a total loss of time within the meaning 
of part J of the policy contract. In determining the meaning and effect of the 
terms “total disability” and “total loss of time” resulting from disease, the same 
tules of construction will apply. There can be no total disability in so far as 
the transaction of business is concerned without consequent total loss of time: 
and a disease which “necessitates total disability” will likewise “necessitate total 
loss of time.” In other words, one who is totally disabled to perform all the du- 
tes of his business or usual occupation within the meaning of an insurance con- 
tract must necessarily suffer a total loss of time within the meaning of a similar 
Provision of such contract; and the fact that he performed some of the minor 
and incidental duties pertaining to the business does not deprive him of the right 


to recover benefits provided for disease which necessitates total disability and 
total loss of time. 


The record discloses that the appellee’s several physicians constantly advised 
and urged him to cease all labor and exertion, and that common care, prudence, 
and due regard for his health and the prolongation of his life, required him to do 
so; and, if he had acted in accordance with the advice of these physicians, it 
would unquestionably be conceded that he was entitled to recover, and he should 
hot now be denied recovery for the reason that he, at the risk of further impair- 
ment of his health, disregarded this advice and made a good-faith effort to per- 
‘orm some light and incidental duties of his employment. The clause under whicl 
the recovery was allowed provides a monthly benefit for disability resulting from 
disease which does not confine the insured continuously within doors but requires 
regular medical attention, provided such disease necessitates total disability and 
total loss of time; and, under the proof in this case, we are of the opinion that 
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there was total loss of time as well as total disability within the meaning of this 
provision. 

The appellant, however, contends that the testimony of the physicians that 
common care and prudence for the preservation of appellee’s health and the pro. 
longation of his life demanded that he cease work entirely and avoid as far as 
possible all worry and excitement of the nervous system, is contradicted by the 
fact that at the time of the trial the appellee’s health was somewhat improved, 
and that consequently the peremptory instruction granted to the appellee should 
have been refused, and the question of whether there was total disability and total 
loss of time should have been submitted to the jury. The proof shows that after 
he was stricken in October, 1930, the appellee continued his efforts to discharge 
some of the duties incident to the office management of his business until the fol- 
lowing September, when he was forced to take his bed, and there remain for 
eighteen days; and we do not think that the fact that his condition happened to 
be somewhat improved at the time of the trial in the court below is evidence of 
the fact that his recovery had not been retarded by his failure to cease work, and 
that common care and prudence did not require him to follow the advice and in- 
structions of his physicians. 

The judgment of the court below will be affirmed. 

Affirmed. 


SCHEINER v. METROPOLITAN LIFE INS. CO. 
Supreme Court, Appellate Division, First Department. June 17, 1932. 
257 New York Supplement 783. 
1. INSURANCE. 


Testimony of deceased insured’s physician respecting insured’s physical and 
mental condition, including suicidal tendencies, held incompetent, since in viola- 
tion cf statute (Civil Practice Act, § 352). 

Such testimony was clearly incompetent, since it violated Civil Practice 

Act, § 352, relating to confidential communications between physician 
and patient, and since the substantial issue submitted to the jury was 
whether decedent had taken an overdose of certain drug accidentally or 
with suicidal intent, and whether deceased was suffering some disease 
competent to produce death which was accelerated by the action of the 
drug. 


(For other cases, see Insurance, Dec. Dig. § 547.) 
2. INSURANCE. 

Hospital records describing deceased’s condition sent to another insurance 
company. as part of proofs of claims against it held competent as admission in 
action on accident policy. 

(For other cases, see Insurance, Dec. Dig. § 550.) 
3. INSURANCE. 

Hospital records or doctor’s statements, submitted as part of proofs of death 
to insurer, are admissible as admissions under general law of evidence, not under 
any peculiar rule of insurance. 


(For other cases, see Insurance, Dec. Dig. § 550.) 
4, INSURANCE. 


Party’s admissions of any facts material to issue are ‘always competent evr 
dence against him. 


(For other cases, see Insurance, Dec. Dig..§ 550.) 


Appeal from Trial Term, New York County. 

Action by Mollie Scheiner against the Metropolitan Life Insurance Company, 
From a judgment on a verdict’ for defendant, after a trial at Trial Term, plaintiff 
appeals. : 

Reversed, and new trial ordered. a : 

Argued before Finch, P. J., and McAvoy, Martin, O’Malley, and Townley, JJ. 

A. M. Fisch, of New York City, ‘for -appellant. : k 

Tanner, Sillcocks & Friend; of New York City (Dean’ Potter, of New Yor 
City, of counsel), for~ respondent. me 

Town ey, J. 





Ace. ] Scheiner v. Metropolitan Life Ins. Co. 875 


This is an action to recover the proceeds of an accident policy. The policy 
insured decedent against the results of bodily injuries sustained directly and 
independently of all other causes by violent and accidental means. The policy 
excluded the risk of suicide while sane or insane or of death from any physical 
infirmity. Death resulted from the taking by decedent of a large quantity of 
amytal in both tablet and liquid form on the night of June 26, 1931. He was 
found dead the next morning. He was in the habit of taking amytal to make 
himself sleep. In no event should more than two tablets be taken, and then only 
under a doctor’s orders. These instructions were on the box, and must have been 
known to the deceased. Decedent tcok substantially the entire box of the tablets 
and a half a bottle of the liquid. 

[1] We would have no difficulty in approving the conclusion reached by the 
iury in this case, were it not for serious error committed in the admissions of 
the testimony of Dr. Wolfer and Dr. Blalock. These physicians were permitted, 
over the objection of the plaintiff, to testify to the physical and mental condition 
of their former patient, the decedent, including suicidal tendencies and threats. 
This testimony was clearly incompetent and in violation of section 352, Civil 
Practice Act. The substantial issue submitted to the jury was whether the de- 
cedent had taken this overdose of amytal accidentally or with suicidal intent, and 
whether decedent was suffering from some disease competent to produce death 
which was accelerated by the action of the drug. This incompetent testimony had 
a direct bearing upon both issues, and the error committed in receiving it cannot 
be overlooked. 

[2] Objection is made by appellant to the receipt in evidence of the records 

of the Hillside Hospital and the New York Psychiatic Hospital and In- 
stitute. These records which describe the deceased’s condition were submitted 
by plaintiff to the John Hancock Mutual Life Insurance Company as part of a 
proof of claim against that company. The admission of the evidence was objected 
toon the ground that it was a privileged communication. The trial court admitted 
the evidence on the authority of Rudolph v. John Hancock Mutual Life Ins. 
Co. 251 N. Y. 208, 167 N. E. 223. That case held that proofs of death may be 
received in evidence as admissions of the plaintiff, and that as such the privilege 
tule mays not be invoked to bar them. The legal theory is that the evidence is 
received, not as the declaration of the physician, but as the admission of the 
party who furnished them. On appeal the point is made that, since the admissions 
were made to the John Hancock Mutual Life Insurance Company and not to this 
defendant, the privilege was never waived as far as this defendant was concerned. 
It is also urged that, when sent to the John Hancock Mutual Life Insurance 
Company, they were not sent as part of the proof of death. The record shows 
that they were sent on request of the insurance company in addition to the proofs 
made out on the regular insurance company forms. The decision in the Rudolph 
Case, though it discusses the fact that in that case the admissions were made on 
the forms furnished by the insurance company, does not rest upon that ground, 
but rests on the fact that, if hospital or doctors’ statements are submitted to an 
msurance company in explanation of a death, they are to be deemed admissions 
by the party submitting them. If that be true, it seems to be immaterial whether 
they are on insurance forms or whether they are separate documents. 
__ |3, 4] If such papers must be deemed to be admissions of the party, it 
follows logically that their effect as admissions does not depend upon any peculiar 
tule of insurance law, but depends upon the law of evidence relating to admis- 
sions. It has been held that “in a civil action the admissions by a party of any 
fact material to the issue are always competent evidence against him, wherever, 
whenever, or to whomsoever made.” See Reed v. McCord, 160 N. Y. 330, 341, 54 
N. E. 737, 740; Koester v. Rochester Candy Works, 194 N. Y. 92, 98, 87 N. E. 
,19L. R. A. (N. S.) 783, 16 Ann. Cas. 589; 2 Wigmore on Evidence, § 1057. 
Accordingly, no error was committed in the admission of these records. The 
judgment accordingly should be reversed, and a new trial ordered, with costs to 
appellant to ahide the event. 


bs Judgment reversed, and a new trial ordered, with costs to the appellant to 
abide the event. Order filed. All concur. 
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BUSINESS MEN’S ASSUR. ASS’N v. READ. No. 3798. 
Court of Civil Appeals of Texas. Amarillo. April 13, 1932. 
Rehearing Denied June 1, 1932. 
48 Southwestern Reporter (2d) 678. 
3. INSURANCE. 

Disability due to fibroid tumor of womb held not within health policy excep- 
tion relative to disability caused by “disease of organs of body not common to 
both sexes.” 

Insured was not barred from recovery on ground that disability 
resulting from fibroid tumor of womb was disability caused wholly or 
partly by “disease of the organs of the bedy not common to both sexes,” 
since the testimony showed that fibroid tumor was a diseased condition 


of an organ which could exist in any fibrous organ in either man or 
woman. 


(For other cases, see Insurance, Dec. Dig. § 454.) 
4. INSURANCE. 
Ambiguous policy provisions, conditions, or exceptions which tend to limit 
or defeat liability should be construed most strongly against insurer. 
An “ambiguity” is defined as an uncertainty of meaning of expression 
used in a written instrument; want of clearness or definiteness: difficult 
to comprehend or distinguish; of doubtful import. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from Wilbarger County Court; J. V. Townsend, Judge. 

Suit by Katye Sue Read against the Business Men’s Assurance Association. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

George C. King and Storey, Leak & Storey, all of Vernon, for appellant. 

Berry, Warlick & Gossett, of Vernon, for appellee. 

Jackson, J. 

The plaintiff, Katye Sue Read, instituted this suit in the county court of 
Wilbarger county, Tex., against the defendant, Business Men’s Assurance Asso- 
ciation, to recover the sum of $230, with 12 per cent. penalty and attorneys 
fees, on a health insurance policy issued to the plaintiff by the defendant. | 

The plaintiff alleges that the policy sued on was valid and existing; 
that the premiums thereon had been paid according to the terms thereof; and 
that, among other things, under the subdivision of health indemnities, the policy 
stipulated, in effect, that, if sickness, directly and independently of all other 
causes, continuously confined the insured within doors and totally disabled her 
from performing any and every kind of duty pertaining to her occupation, the 
company would pay her at the rate of $80 per month while so disabled, not to 
exceed twelve consecutive months from the beginning of such sickness. That if 
the sickness did not confine the insured strictly within doors, but directly and 
independently of all other causes totally and continuously disabled her from 
performing any and every kind of duty pertaining to her occupation, the company 
would pay her at the rate of $40 per month while so disabled, not to exceed 
three consecutive months from the beginning of such sickness. s 

She alleges that she became ill on November 7, 1930, and because thereot 
suffered disability and absolute confinement within doors, which occasioned her 
a total loss of time until January 7, 1931; that from and after said last-named 
date she suffered continuous total loss of time from nonconfining sickness until 
March 2, 1931, and that such total loss of time was within the provisions of and 
covered by said policy. That such illness was partly occasioned by fibroid tumor, 
which necessitated her having an operation; that at the time of the operation it 
also became necessary to remove her appendix, which was found to be badly 
diseased and affected. 


She alleges proper notice, the furnishing of proof of loss and disability, that 
a written demand was made upon the defendant in compliance with the 7 
and that it had failed and refused to pay her for such loss or any part thereot. 


The defendant answered by general demurrer, numerous special exci 
general denial, and specially denied liability under the policy, pleading as a ee 
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fense a section of the policy which provided: “The health insurance under this 
policy does not cover * * * any disability * * * caused wholly or partly 
by a disease of organs of the body not common to both sexes.” That plaintiff's 
disability was not within the terms of the policy because her illness and the 
operation was due to a fibroid tumor of the womb, which is a disease of the 
womb, an organ not common to both sexes. That no notice was given to defend- 
ant concerning the removal of plaintiff’s appendix until after July 7, 1931, the date 
on which plaintiff’s first amended original petition was filed, and denied liability 
for 12 per cent. interest and attorney’s fees, and pleaded other provisions of the 
policy constituting exceptions to liability which it is unnecessary to set out. It 
also alleged in a supplemental petition that the entire contract of the parties was 
contained in a copy thereof filed in the papers of the case. 

In response to special issues submitted by the court, the jury found that the 
plaintiff, due to her confining sickness, suffered a total loss of 60 days, and, due 
to nonconfining sickness, suffered a total loss of 53 days. 

Before these issues were submitted to the jury, it was agreed by the parties 
that the policy sued on was in full force and effect during the plaintiff’s disability ; 
that she became ill on November 7, 1930, and was totally disabled on such date, 
suffering from appendicitis and a fibroid tumor of the womb; that she was 
operated on on the 19th day of November, 1930; that the operation was necessi- 
tated by the diseased appendix and the fibroid tumor; and that the resulting dis- 
ability was occasioned partly by appendicitis and partly by the removal of the 
fibroid tumor. That the defendant had due notice of the removal of the tumor 
and the disability occasioned thereby; that the removal of the tumor was necessary, 
and such operation alone would have occasioned all of plaintiff’s disability; that 
due demand was made upon defendant more than 30 days before the institution 
of the suit for the payment of $215 in settlement of her claim for disability; that 
the defendant was not advised of the diseased condition of plaintiff’s appendix 
until plaintiff's first amended original petition was filed July 17, 1931; that a 
reasonable attorney fee for plaintiff is the sum of $60; “that plaintiff’s loss of 
time was from disability occasioned by the illness and operation alleged in her 
pleading, was fully covered by defendant’s policy sued upon unless such coverage 
is excluded by the following language of defendant’s policy, excluding recovery 
to insured suffering ‘from disability caused * * * wholly or partly by diseases 
of the organs of the body not common to both sexes.’ That the womb is an organ 
f the body not common to both sexes,” and that this provision presented a 
question of law to be determined by the court. 

On the findings of the jury and the agreement of the parties, judgment was 
rendered that the plaintiff recover the sum of $230, with 12 per cent. penalty and 
attorney fees in the sum of $60, which aggregate the sum of $317.60 as the total 
judgment, from which the defendant prosecutes this appeal. 

The appellant urges as error the action of the court in overruling its general 
demurrer and so-called special exception to plaintiff’s petition for failing to con- 
tain sufficient allegations to authorize a recovery on the policy and show that 
plaintiff's illness did not come within the exceptions which defeated her right of 
recovery. 

[1] “The rule is that, in passing on a general demurrer to a petition, neces- 
sary allegations omitted from the petition, which are set forth in the answer, may 
be considered in passing upon the demurrer, and that the court may properly 
look to the pleadings of both parties and construe them together as a basis for 
its ruling. Hoffman et al. v. Magnolia Petroleum Co. (Tex. Com. App.) 273 
S. W. 828; Pope v. Kansas City, M. & O. R. Co., 109 Tex. 311, 207 S. W. 514; 
Fry v. Barron (Tex. Civ. App.) 2 S.W.(2d) 288; Wilson v. Duncan (Tex. Civ. 
App.) 269 S. W. 239, and authorities cited.” Tubb v. Fuhrman (Tex. Civ. App.) 
9 $.W.(2d) 465, 467. 

_ [2] The allegations in appellee’s petition, considered together with the allega- 
tions of appellant’s answer, were sufficient to authorize the ruling of the court 
complained of, and these assignments are overruled. 


|3, 4] The appellant challenges as error the action of the court in rendering 
judgment against it, because, under the provisions of the policy that the insurance 
thereunder did not cover “any disability caused * * * wholly or partly by a 
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disease of organs of the body not common to both sexes” and the agreement that 
appellee was suffering from a fibroid tumor of the womb, and that the womb 
is an organ of the body not common to both sexes, the appellee was not entitled 
to recover. 

The testimony is uncontroverted that a fibroid tumor is a diseased condition 
of an organ. This tumor can exist on any fibrous organ in either man or woman. 
Man can have a fibroid tumor of any organ which he has, but he could not have 
a fibroid tumor of the womb. That it is more common fcr women to have fibroid 
tumors, but men can have them. 

“In case there is any ambiguity in the policy, the rule is that all provisions, 
conditions or exceptions which in any way tend to work a forfeiture of a policy 
or limit or defeat liability thereunder, should be construed most strongly against 
those for whose benefit they are inserted and most favorably toward those against 
whom they are meant to operate.” 1 C. J. 414, § 38. International Travelers’ 
Ass’n v. Votaw (Tex. Civ. App.) 197 S. W. 237. 

“In the construction of insurance contracts, the language being selected and 
used by the insurer to express the terms and conditions upon which it was issued, 
the policy must be strictly construed against defendant, and liberally in favor of 
plaintiff.” Thomas Inv. Co. v. Thompson (Tex. Civ. App.) 32 S.W.(2d) 708, 709. 

An ambiguity is defined to be “an uncertainty of meaning or expression used 
in a written instrument; wanting clearness or definiteness; difficult to comprehend 
or distinguish; of doubtful import.” This definition is quoted with approval in 
San Antonio Life Ins. Co. v. Griffith (Tex. Civ. App.) 185 S. W. 335, 337. 

A fibroid tumor is a disease common to both sexes, according to the undis- 
puted testimony in this case. It was therefore a disease not peculiar to woman 
unless men were immune therefrom. National Life & Accident Ins. Co. v. Weaver 
(Tex. Civ. App.) 226 S. W. 754. 

In Scott v. Continental Life Ins. Co., 15 La. App. 221, 131 So. 478, 479, in 
construing a policy with a somewhat similar exception, the court said: “Consider- 
ing the exception from this point of view, it is of course conceded that an excep- 
tion to the risk assumed should be construed strictly against the insurer (Cooley, 
vol. 2, p. 981, vol. 6, p. 5182 and authorities cited), and if the disease of which the 
insured died was one to which men are not immune, it cannot be said that the 
insured died of a disease peculiar to women. Shuler v. American Benevolent 
Ass’n, 132 Mo. App. 123, 111 S. W. 618; National Life & Accident Ins. Co. v. 
Weaver (Tex. Civ. App.) 226 S. W. 754.” 

Under these authorities we are constrained to hold that the appellee was en- 
titled to recover under the facts disclosed by this record. 

What we have said is sufficient to dispose of the errors urged by the appellant. 

The judgment is affirmed. 


RAILWAY MAIL ASS’N v. FORBES. No. 9651. 
Court of Civil Appeals of Texas. Galveston. April 11, 1932. 
Rehearing Denied May 12, 1932. 

49 Southwestern Reporter (2d) 800. 


3. INSURANCE. Exe 

Variance between pleading and proof as to date of insured’s injury held not 
fatal, in view of pleading and evidence that it happened on last day that he 
worked. 

(For other cases, see Insurance, Dec. Dig. § 645[5].) 

5. INSURANCE. , 

Testimony of insured’s widow, son, and physician held sufficient to = ” 
jury question whether insured’s death resulted from heart strain in course 0 em 
ployment. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from District Court, Harris County; Ben F. Wilson, Judge. - 

Action by Lillie K. Forbes against the Railway Mail Association. Judgme 
for plaintiff, and defendant appeals. 

Affirmed. 

Ross, Wood, Lawler & Wood, of Houston, for appellant. 
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Lewis Fisher, of Houston (C. E. Coolidge, of Houston, of counsel), for 
appellee. 

Graves, J. 

Pursuant to a jury’s findings to the effect that the death of Archie A. Forbes— 
appellees husband, who carried with appellant in her favor insurance against the 
loss of his life within one year through “accidental means”—did so occur, in that 
it resulted directly, independently, and exclusively of all other causes, from a 
strain to his heart received in lifting a mail sack in the course of his employment, 
and that he did not then or prior thereto have any disease of the heart that was a 
contributory cause, judgment was awarded her for the $4,000 called for in the 
beneficiary certificate she sued the association upon. 

While not attacking any of these findings as being so against the weight of 
he evidence as to require a reversal on that account, appellant thus summarizes 
he grounds on which its appeal is based: 


“(1) The statement of appellee, Lillie K. Forbes, that she knew her husband, 
the insured, was injured on November 16, 1928, and the statement of her son, A. 
G. Forbes, that he knew his father was injured on November 18, 1928, were con- 
clusions of the witnesses and inadmissible. 


“(2) The testimony of appellee, Lillie K. Forbes, as to statements made to her 
by the insured, Archie A. Forbes, on November 16, 1928, offered as res geste of 
an injury alleged to have been received on November 18, 1928, was at variance 
with the pleadings, immaterial, and irrelevant, and should not have been admitted 
over the objections made by defendant. 

“(3) Statements of the insured supposedly to his wife and son upon his ar- 
rival home from work to the effect that he had hurt himself, and that he had hurt 
himself lifting a heavy sack of mail, were inadmissible over defendant’s objections, 
(1) that they were hearsay, selfserving narration of a past event, the time and 
place of which was not fixed except by such statement, and there being no suffi- 
cient showing that such statements were spontaneous and unreflective and for this 
reason res geste, and (2) that such statements were the conclusions of the de- 
larant, Archie A. Forbes, the insured; and (3) irrelevant and immaterial. 


“(4) The trial court having ruled, and correctly so, that statements made to 
E..C. Winkle, a witness for plaintiff, by the insured, Archie A. Forbes, were inad- 
missible because hearsay and not shown to be res geste, it was obviously error 
for the trial court to admit an ex parte undated written statement of the witness 
Winkle given to the son of plaintiff in which such statements were set forth, and 
likewise error to permit such witness to be interrogated with reference to the 
substance of the signed statement when such statement was clearly inadmissible 
because it contained the hearsay statement of Forbes and the conclusions of 
Forbes and the statement itself was the ex parte, unsworn-to statement of the 
witness and his conclusion. For like reasons statements of appellee’s counsel with 
reference to such statements while the witness Winkle was on the stand were in- 
dmissible and extremely prejudicial to appellant. 

“(5) E. C. Winkle, while on the stand as a witness for plaintiff, could not 

properly be impeached by appellee by the accusation that he did not care to recall 
the date upon which statements made to him by Archie A. Forbes were made and 
that he had been brought to the trial by appellant to testify upon its behalf, the 
witness not having declined to testify as to the statements made by Forbes—such 
statements having been held inadmissible—and the witness not having beén shown 
to be hostile. 
_ “(6) The testimony of the witness L. L.. Boyer on cross-examination that on 
November 28, 1928, Archie A. Forbes, the insured, reported and said to the wit- 
ness that he (Forbes) had strained himself on November 18, 1928, was inadmis- 
ry -~ the objections of defendant that such was hearsay and the conclusion 
ol rorbes, 


1 
l 
t 
t 


“(7) Argument of counsel for appellee hereinafter set out was without evi- 
‘ence to support it and extremely--prejudicial. 

ne (8) The only evidence as to the fact of injury and the manner-in which: such 
mae it any, was received by Archie A. Forbes, being the hearsay statements of 
orbes and inadmissible, the court should: have instructed a verdict forthe de- 
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fendant, and this court upon such determination should reverse the judgment of 
the trial court and render judgment for appellant. 

“(9) Since the evidence was such that reasonable minds could not differ in the 
conclusion that the death of Archie A. Forbes, the insured, did not result alone 
frcm an injury to the heart caused by strain in lifting a mail sack, but instead— 
measured by the same test—was at least contributed to by chronic heart disease: 
and there being no proof of death by accidental means, the court should have in- 
structed a verdict for defendant.” 

None of these presentments, we conclude, should be sustained. 

The association is a fraternal benefit society, of which the insured was a 
member in good standing at the time of his death, having been regularly em- 
ployed as a railway postal clerk at the Grand Central Depot in Houston when he 
was alleged to have received the declared upon injury; the substantive defense to 
the suit, as pleaded—aside from a demurrer and a denial, both general—was that 
the death was neither “the sole result of accidental means,” nor did it occur with- 
out “disease, defect, or bodily injury being a contributing cause” thereof, as those 
terms were defined in the certificate; the trial court, in submitting the issues of 
fact the verdict so resolved, not only acceptably defined the meaning of these pro- 
visions as contended for by appellant, but affirmatively instructed that the burden 
of proving the existence of the strict conditions they called for was on the ap- 
pellee. 

[1] Whatever the rule in other jurisdictions as to when, and under what con- 
ditions, declarations may be held admissible in evidence as part of the res geste, 
in Texas this brief résumé of it by our Supreme Court in Railway v. Anderson, &2 
Tex. 516, 17 S. W. 1039, 27 Am. St. Rep. 902, is regarded as controlling; “Such 
declarations as are made under such circumstances as will raise a reasonable pre- 
sumption that they are spontaneous utterances of thoughts created by or springing 
out of the transaction itself, and so-soon thereafter as to exclude the presumption 
that they are the result of premeditation or design, are admissible in evidence.” 
For its application to varying states of fact, see, also, Pilkinton v. Railway, 70 Tex. 
226, 7 S. W. 805; Railway v. Smith (Tex. Sup.) 14 S. W. 642; Dallas Hotel Co. 
v. Fox (Tex. Civ. App.) 196 S. W. 653; International Travelers’ Association v. 
Griffng (Tex. Civ. App.) 264 S. W. 263; Southern Surety Co. v. Weaver (Tex. 
Com. App.) 273 S. W. 839; Employers’ Liability Assur. Corp’n, Ltd. of London v. 
Flint (Tex. Civ. App.) 14 S.W.(2d) 1046, 1048. 

Thus with us the restriction of the res geste doctrine so as to exclude all 
declarations that constitute a narrative of past occurrences, for which appellant’s 
able counsel seem to argue, has been in the quoted-from opinion expressly and 
definitely declined by our court of last resort in following its previous holding to 
the same effect in Galveston v. Barbour, 62 Tex. 172, 50 Am. Rep. 519, although 
in so doing it conceded such restriction to be “probably the more logical.” 

[2] The trial court was accordingly right, we think, in receiving the declar- 
ations here severally testified to by the wife and son of the deceased insured, as 
being within the requirements so laid down by our courts, in view of the circum- 
stances attending and inducing them; while there was obvious confusion on the 
part of one or the other, or of both, as to the exact date of the occurrence, the 
mother putting it on the 16th of November, while the son said the 18th, they 
united in affirming that it was at all events the morning of Mr. Forbes’ return 
home from his last tour of duty as a United States government railway mail 
clerk; he was then working at night from midnight till about 8:30 a. m., rode the 
street car to and from his place of duty, allowing about 30 minutes for that pur- 
pose, was very regular in his habits with reference to coming home. and usually 
got home between 9 and 10 o’clock a. m.; on the morning in question he returned 
home instead at about 7 o'clock, the further statements of the two witnesses be- 
ing, in substance, as follows: 

That of Mrs. Forbes: 

“I asked him why he was so much earlier, and he said because he had hurt 
himself ; f 

“He said he had hurt himself lifting a heavy sack of mail; f 

“He told me he had hurt himself about 6:30 o’clock lifting a heavy sack e 
mail, and had hurt his back and chest, and that the pain was in his back am 
chest; 
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“That morning his face was drawn, and it showed that he was suffering; he 
had his hand over his heart like this.” 

That of the son: 

“When my father came in, on account of the unusual time of his coming in, 
we asked him, or rather Mother asked him, what was the matter; why he was 
coming home at that time. I was there with her and we were eating breakfast, 
and she asked him why he was coming in at that time of morning, and he said he 
had hurt himself at 6:00 o’clock or a little later and had to come right home. Our 
home is about 24% or 3 miles by the car line from where my father worked. My 
father said he hurt himself lifting a very heavy sack of newspapers and magazines 
that were in the regular mail down at the terminal; 

“He said that pains he had from it were in his chest and back, and he would 
hold his hand like this in the region of his heart, which would indicate where the 
pains were. * * * That morning his face looked drawn like he had pain, and he 
said he had pain; 

“I do know that my father did not complain of anything else except pain in 
his heart on that morning when he came home early; about which I testified. He 
indicated by his hand where the pain was; 

“When my father came in on that morning his appearance was not unusual 
except his facial expression. When he usually came in he was cheerful and 
talked to us. He usually came in and sat down and talked to Mother. On some 
mornings I would have an 8:00 o’clock class and on other mornings I would have 
a 10:00 o’clock class, and on the mornings I had a 10:00 o’clock class I would 
have a few minutes and he would talk to me before I left and then he would go 
in and go to sleep. On this morning in question he didn’t stop for anything. He 
said he didn’t feel like stopping to talk and he went on in and undressed and went 
to bed. He didn’t have much to say except that he had hurt himself and didn’t 
feel like sitting up at all. As I said, my father was usually cheerful but that 
morning his face looked drawn just like he had pains and he said he had pains. 
\lso he went right on and went to bed. He did not usually go to bed immediately 
alter getting home. He would sit around an hour or so and talk and do little 
things he wanted to do. He was usually pretty tired when he came home in the 
mornings and he usually would go to bed and sleep three or four hours but he 
didn’t usually go right to bed. Sometimes if he wasn’t tired he would work 
around the yard until he got sleepy and then he would go to bed but he was not 
in the habit of going to bed as soon as he got home.” 

Further, while the wife and son made no mention otherwise of having seen 
visible indications on Mr. Forbes’ body of the pain he thus complained to them of, 
the physician who examined him on November 21st, which, considering all of the 
testimony, may have been the day on which the accident he so reported occurred, 
did testify to having then found such objective symptoms of an injury, saying: 
“I then examined Mr. Forbes, and found that he had a contraction of the muscles 
in the spine on the left side from the first to the fifth dorsal—that is, from the 
neck down to this area across that part of the spine. I found swelling and con- 
traction of the muscles in the chest in the region of the rib where it articulates 
with the breast bone or sternum in the region of the fourth and fifth ribs over 
the a * * * There was an intense contraction and swelling of the muscles in 
the back.” 

No reason occurs to the court for not holding these expressions as natural 
ind spontaneous as those of the child to its mother in the Barbour Case, supra, 
nor the attending circumstances less potent in negativing a presumption that they 
resulted in the cited Flint Case, of which this court said: “There is nothing in 
the circumstances of this case to show that the statements were the result of 
Premeditatio - deliberate design. * * * There is nothing to show that he [the 
eceased] hoped to gain anything by the statements. * * * There is nothing in the 
evidence to cast any suspicion or raise any doubt of the truth of the statements.” 
[3] The complaint of a variance between the pleading and proof as to the 
ote of the ury, in that it was alleged to have occurred on November 18th 
wile the testimony offered placed it two days prior, is sufficiently disposed of by 
the showing that, whatever error in stated dates appeared, the pleading and sup- 

e alike further exhibited that it happened on the last day the in- 


Porting evider 
‘ured ever worked at his position of railway mail clerk. 
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[4] The testimony of Mrs. Forbes and of her son to the effect that they knew 
Mr. Forbes had sustained an injury constituted statements about a matter con- 
cerning which they could have had personal knowledge, and were receivable 
against the mere objection that they only amounted to in their conclusions, there 
being neither then in evidence nar thereafter developed any facts disclosing that 
either lacked such actual knowledge. Kincheloe Irr. Co. v. Hahn Bros., 105 Tex. 
231, 146 S. W. 1187; Mo. Pacific Ry. Co. v. Sherwood, 84 Tex. 125, 19 S. W. 455, 
17 L. R. A. 643; Norris v. Lancaster (Tex. Com. App.) 280 S. W. 574; Millers’ 
Indemnity v. Hughes (Tex. Civ. App.) 256 S. W. 334; Ft. Worth & Denver R. 
Co. v. Ryan (Tex. Civ. App.) 271 S. W. 397. 

[5] As concerns appellant’s copied contentions numbered 8 and 9, the former 
has been answered in holding the declarations of the deceased admissible, while 
the latter is conclusively determined the other way by the finding that no such 
asserted state of evidence existed; on the contrary, these issues of fact the learn- 
ed court below submitted to the jury were not only raised by the pleadings and 
proof, but the favorable answers to the appellee on all of them had sufficient 
support in the testimony. 

“No. 1. Did or did not the death of Archie Forbes, the insured, result directly, 
independently, and exclusively of all other causes, from a strain to his heart re- 
ceived in lifting a mail sack at the time and place alleged by plaintiff? Yes. 

“No. 2. Was the act of Archie A. Forbes, in lifting the mail sack, external, 
violent, accidental means? Yes. 

“No. 3. Did or did not Archie A. Forbes have any disease of the heart at or 
prior to the time of the alleged injury? No. 


“No. 4. Was: such heart disease a contributory cause of the death of Archie 
A. Forbes? No.” 


The most that can properly be urged on these questions is that there were 
sharp conflicts upon them—not that there is no evidence, which alone is appell- 
ant’s assignment —since there was, taking that together from both medical and 
lay sources, at least some competent evidence to the effect that, not only did Mr. 
Forbes have no heart or other chronic disease prior to his alleged accident, but 
also that an injury such as that claimed to have happened to him might have and 
in all probability did wholly cause his death; without recapitulating it here, it is 
enough to say that, unmistakably, the testimony of members of his family, rein- 
forced by that of the family physician from an examination made by him about 
November 15, 1928, to his long-continued and invariable good health, with accom- 
panying freedom from complaints or disability of any sort prior to this occasion, 
raised the first of these issues, while that of the physician as to the results of his 
further examinations made immediately afterwards likewise did the second one. 


[6] There is much of this evidence in the record, and the physician, who was 
shown to be duly qualified and licensed to practice medicine and surgery, was not 
only privileged to, but did give his opinion to the effect that, based on his exper- 
ience and the examinations he had made of the deceased, together with his find- 
ings at the time which he fully detailed, that a strain or overexertion had caused 
the injury from which alone the death resulted. 

[7-8] The challenged proceedings relating to the witnesses Winkle and Boyer, 
under appellant’s quoted numbers 4, 5, and 6, should not, it is thought, work a re 
versal of the judgment, mainly for these reasons; As affects Winkle, although he 
was the appellee’s witness, it was at least permissible for her—by way of refresh- 
ing his memory as to matters he had already testified vaguely about—to exhibit 
to him an undated written statement purporting to carry his signature, and, as 
she did, to ask him in detail whether or not he had signed it, and, if so, what 
date, year, time of the day, etc. Sparks v. Johnson (Tex. Civ. App.) 235 S. W. 
975: Newberger v. Heintze, 3 Tex. Civ. App. 259, 22 S. W. 867; Western Union 
v. Vickery (Tex. Civ. App.) 158 S. W. 792; Latham v. Jordan (Tex. Com. App.) 
17 S.W.(2d) 805. His answers to this much of what the bill of exceptions shows 
took place were clearly admissible, whether others were or not, but appellant's 
objection went only to all the questions and responses as a whole, wherefore . 
was properly overruled. St. Louis S. W. Railway v. Moore (Tex. Civ. App.) 17 
S. W. 905. ; 

[9] After the witness, when on the stand, had thus identified the statement 
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as his own, which in substance was that he “heard Mr. Forbes complaining on the 
morning saying he thought he had hurt himself; that he also asked him to feel 
of his heart, and it was beating rather rapidly, whether from exercise in pulling 
the sack he (Winkle) could not say,” its receipt in evidence was not prejudicial, 
since he further testified, not only that everything in it was true, but independently 
and without objection to substantially all the facts it contained; moreover, it 
does not appear, under all the accompanying details brought out, either, on the 
one hand, that the recitals therein reflected were conclusions of Winkle, rather 
than the statement of facts, or, on the other, that the quoted declarations of 
Forbes it reflected were not admissible under the res geste rule. If, however, its 
admission could properly be said to have been error, no harm would appear to 
have ensued, since the same things otherwise were brought out without objection. 

[10] As concerns Boyer, an officer of the association, testifying in its behalf 
by the aid of its official files, on cross-examination he was asked: “Where is the 
report that Mr. Forbes made any claim that he was injured?” To this he ans- 
wered, no objection having been made at the time: “On November 28th he was in 
the office and reported that he had strained himself on November 18th.” Appell- 
ant neither raised the point that the answer was not responsive to the question, 
nor asked any limitation of it, but then moved to strike it out on the sole 
ground that it was both hearsay and the conclusion of Forbes; following the re- 
fusal of the motion, however, appellant itself, on redirect examination of the wit- 
ness, voluntarily again went fully into the matter, and in addition to what had 
thus resulted from the appellee’s question, brought out the further statement that 
Forbes had reported that he had strained himself “in handling some mail”; there- 
upon appellee also upon recross was allowed, without objection, to propound fur- 
ther inquiries concerning the subject. Obviously, in these circumstances, appellant 
was in no position to complain of the presence in the record of the challenged 
answer; hence there was no such error as should cause a reversal. 

[11] The arguments objected to, all made by counsel for the appellee in open- 
ing the case to the jury, were: 

(1) “I want you to bear in mind the testimony and the conduct of that man 
Winkle on this witness stand yesterday or the day before; a gentleman who was 
subpenaed and brought here by the defendant in this case. I wanted his testi- 
mony and I knew perfectly well, gentlemen of the jury, I knew as well as I knew 
there is a God in Heaven and that the sun came up today, that the defendant 
would not produce him here as a witness.” 

After objection from opposing attorneys and a suggestion by the court, “That 
is not part of the record, Judge,” counsel for plaintiff stated: “I will withdraw 
it. But (continuing) gentlemen, I put him on the stand knowing he had been sub- 
prenaed by the defendant and tried to corkscrew and gimlet hole and get him in 
every way to tell the facts in this case and he remained silent.” 

(2) “There was a man (counsel referring to the witness Winkle) who was 
present and who knew something of the facts in this case but he don’t remember 
lem, gentlemen, and I couldn’t even get him to tell you whether Mr. Forbes 


worked down there during the month of November, 1928, at any time, day or 
night, during the month. 


, such argument of plaintiff's counsel was without evidence to support it, un- 
ess it be considered that such argument was a comment upon the attitude of the 


witness, which was the ground upon which the court thought the argument proper 
and allowed it to stand.” 

(3) “But he (E. C. Winkle) did testify that Mr. Forbes made some sort of 
statement to him and he also said that Mr. Forbes laid off and said he was hurt. 
Further than that I could get nothing from him. The other witness, Killough, 
vas also as reticent. I do not and I cannot understand. Here is a concern that 
~ SPerating in this state under the law without a license, not charged a license 
lee because they are a fraternal benefit association, and I cannot understand to 
cae life the reason why they are here united in one grand phalanx and body 
po Ao de feat this claim and refusing to give definite facts and circumstances 

nnected he injury.” “(The attorney here referring to records offered in 


pa bs the defendant shown as Exhibits ‘B’ to ‘R’ inclusive, at close of State- 
Ment OF Facts),” 
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As the quotations show, save for a single mention of one other, these argu- 
ments all revolve mainly around the witness Winkle, his testimony and demeanor 
on the stand, and, presumably from the express statement of the trial court to that 
effect in the second of them, were allowed to stand on the feeling that tiney did 
not in the circumstances constitute improper comment on the attitude of that wit- 
ness. 

After careful consideration of the record on the matter, this court is con- 
strained to take the same view; it seems to us to present a peculiarly applicable 
instance of where the sound discretion of the judge who presided over the pro- 
ceedings, in person heard the testimony, and observed the actual conduct of the 
participants, is the better guide. While some of the language seems strong, at 
least on first blush, the evident disinclination of the witness to disclose what he 
must have known was equally or more so; it seems plain, even from the written 
record of his examinations alone, that essentially he was the witness of the ap- 
pellant and unmistakably leaning toward it, whether he had been so subpenaed 
or not, and even this he denied any knowledge of; wherefore, the absence of such 
a subpeena from the record did not take from opposing counsel the right to in 
substance characterize him as such. 

[12] To read the details of counsel’s effort to get him to fix the date of the 
occasion of Mr. Forbes’ reported remarks to him, as_—well as whether or not 
Forbes worked there at any one time during November of 1928, and of his ob- 
vious persistence in escaping even an approximation of either, is, when other dis- 
closed facts and circumstances are taken into consideration, to justify the for- 
mer’s statement that he remained silent when he should have spoken; moreover, 
the first two statements in argument (3) are undisputedly shown to be true, so 
only the concluding one in it can be presented as false and inflammable. 

As thus isolated and reconsidered, it does not so impress us, but rather as 
merely an overembellished inference legitimately deducible from facts and cir- 
cumstances that were in evidence; the appellant association was in the lawsuit as 
a fraternal benefit organization—a band of brothers, who so termed each other— 
attempting to defeat the claim of the appellee, the widow of one of its deceased 
members, as well as the holder and beneficiary of one of its outstanding certifi- 
cates; and the facts, taken as a whole, clearly seem to have justified the conclu- 
sion that it “was putting her to the task of proving it up, not only without assist- 
ance from it, but in the face of very niggardly revelation” of information one 
sustaining her relation toward it might fairly expect. For example, the apparent 
declination of the witness Winkle, a member of the association, to remember 
anything at all with reference to whether or not his brother-member, Forbes, 
along with whom he had been regularly serving, had worked there at any time 
during the month of November of 1928, and the refusal of Mr. Boyer, its financial 
secretary, to show the son of the deceased member when trying to find out the 
date his father last worked the association’s records, of which he had custody. 

Wherefore, the statements all having been made at the inception of argu- 
ments to the jury, with time and opportunity inuring to opposing counsel to both 
correct any misstatements of fact and reply to all adverse inferences drawn, and 
the action itself not having been one for unliquidated damages the jury were called 
upon to assess, but upon a policy of insurance for an agreed amount with the fix- 
ing of which the jury had nothing whatever to do, we are unable to hold, in the 
circumstances appearing in this record, that reversible injury should be presumed 
to have flowed from them as a matter of law. ; ; 

Further discussion is deemed unnecessary, since these conclusions determine 
the merits of the appeal; since they require an affirmance of the judgment entered 
below, it has been so ordered. 

Affirmed. 


BLONSKI v. BANKERS’ LIFE CO. 
Supreme Court of Wisconsin. June 20, 1932. 
243 Northwestern Reporter 410. 
INSURANCE. : oe 
Insured struck by airplane propeller while spinning propeller to start = 
held “engaging in aviation or aeronautics” within exemption provision of Pout 
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The policy provided that disability benefits should not be granted if 

the disability should result from engaging or participating as a passenger 

or otherwise in aviation or aeronautics. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Appeal from a judgment of the Circuit Court for Milwaukee County; Walter 
Schinz, Circuit Judge. : 

Action by Walter Blonski against the Bankers’ Life Company. From a judg- 
ment dismissing the complaint, plaintiff appeals—[By Editorial Staff.] 

Affirmed. 

Action commenced March 24, 1930, in the civil court of Milwaukee county on 
an insurance policy to recover for disability of plaintiff because of physical injury 
to him. Edmund Gausewitz, judge of the civil court, ordered judgment dismissing 
the complaint. That judgment was affirmed on appeal by plaintiff to the circuit 


court, and, from a judgment entered in that court on December 14, 1931, plaintiff 
appealed to this court. 


John P. Retzer, of Milwaukee, for appellant. 

Quarles, Spence & Quarles, of Milwaukee (Lawson Adams, of Milwaukee, of 
counsel), for respondent. 

Fritz, J. 

The sole question is whether plaintiff is entitled to recover under a policy 
which provided: “The disability benefits herein provided shall not be granted if 
the disability shall result from * * * engaging or participating as a passenger 
or otherwise in aviation or aeronautics.” 

Plaintiff was struck by the propeller of an airplane while he was spinning the 
propeller for the purpose of starting the motor. He had just taken the airplane 
ut of a hangar to start the motor for the purpose of taxiing across the field to 
take on gasoline, and then take off for a flight. The airplane was owned by a 
corporation of which he was president. He had been taking lessons in aviation, 
and had progressed so far that he could take solo flights, and had obtained a 
student’s license, issued by the Federal Aviation Department. While on such solo 
fights he was clearly engaged and participating in aviation or aeronautics within 
the meaning of those terms as used in the policy, and, if he had been injured 
while on such flights, there would certainly have been no liability under the policy. 
That would also clearly have been true if his injury on the day in question had 
occurred while the airplane was clear of the earth. But plaintiff contends that, 
as insurance policies of this type should be construed most strongly against the 
party who prepared them, and for whose benefit the provisions for exemption 
were inserted (Kelly v. Fid. Mut. Life Ins. Co., 169 Wis. 274, 276, 172 N. W. 
132,4 A. L. R. 845; Charette v. Prud. Ins. Co., 202 Wis. 470, 475, 232 N. W. 848, 
the provision for exemption, upon which defendant relied, should not be construed 
to include plaintiff's activity in spinning the propeller to start the motor, although 
that act was concededly essential, and immediately connected with the flight which 
he was then commencing to take. . 


True, it has been held as to a passenger, who had nothing to do with the 
operation of an airplane, that his participation in aeronautics ceased when he 
alighted from the plane upon its landing safely, and that therefore the exemption 
Provision in a policy did not apply to an injury sustained as he was walking past 
the propeller. Tierney v. Occ. Life Ins. Co., 89 Cal. 779, 265 P. 400. How- 
fver, as to an insured, who actively participated in operating the airplane, the 
court said in Pittman v. Lamar Life Ins. Co. (C. C. A.) 17 F.(2d) 370, 371: 

he term ‘acronautic activity’ is broad enough to cover what is ordinarily inci- 
dent to an airplane trip. The aeronautic activities of one who takes such a trip 
do not begin or end with the actual flight, but include his presence or movements 
Nor near to the machine incidental to beginning or concluding the trip.” 

: a that case Pittman, the insured, and Bailey, his co-owner of the airplane, 
he _ together on a flight. Bailey had operated and brought the airplane to 
aa » and taxied it to a point not far from the hangar. Then he could not 
i a because of a missing pin, and went to get a dollie to put under 
ao insured got out of the cockpit, walked toward the left wing, and 
held “ thereafter was struck by the tip of the propeller and killed. The court 
@ that, although the plane had landed, the insured’s “presence at the place 
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where he was killed was so immediately connected with and incidental to the air- 
plane trip he took as to require the conclusion that his death occurred while he 
was participating in an aeronautic activity.” 

So, in the case at bar, plaintiff, in starting the motor incidental to beginning 
a trip, was engaged in performing an act which was so immediately connected 
with and incidental to the trip, on which he was about to embark, that he was 
then engaging in aviation or aeronautics, within the meaning and intention of the 
exemption provision of the policy. Consequently, his disability resulted from a 
hazard which was expressly exempted from the policy, and he was not entitled 
to recover any benefits. 


Judgment affirmed. 


PRICE v. INTER-STATE BUSINESS MEN’S ACC. ASS’N OF 
DES MOINES, IOWA. 
Supreme Court of Wisconsin. June 20, 1932. 
243 Northwestern Reporter 461. 
1. INSURANCE. 

Evidence held not to sustain trial court’s finding that insured’s death was not 
result of intentional shooting by another within exception in accident policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2. INSURANCE. 

Terms of lawful insurance contract fix limits of insurer’s liability and con- 
ditions under which beneficiary may realize on policy. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. INSURANCE. 

Accident policy, excepting liability for injury intentionally produced by any 
person, precluded recovery for insured’s death as result of intentional shooting by 
unknown person. 

(For other cases, see Insurance, Dec. Dig. § 464.) 

Appeal from a judgment of the Circuit Court for Juneau County; Emery W. 
Crosby, Judge. 

Action by Myrtle E. Richards Price against the Inter-State Business Men's 
Accident Association of Des Moines, Iowa. Judgment for plaintiff, and defendant 
appeals.—[By Editorial Staff.] 

Reversed and remanded, with directions. 

An action commenced September 17, 1931, to recover on an accident insurance 
policy issued on the life of Clinton G. Price, in which the plaintiff was designated 
as the beneficiary. Judgment in favor of the plaintiff was entered December 28, 
1931. 

The insured died as the result of gunshot wounds April 14, 1930. The issu- 
ance of the policy and all payment of premiums thereon is admitted, with some 
qualification as to one, and so it is admitted that notice of the death of the 
insured was received by the defendant on April 19, 1930, with an offer to make 
proof of loss on defendant’s form. Defendant refused to furnish the form for 
proof of loss because of its defense to the policy but admits that within ninety 
days from the date of the death plaintiff made a proof of loss which the defend- 
ant received. The trial court in its findings among other things, held: “That the 
evidence in the case is not sufficient to warrant a finding that Clinton G. Price 
was shot by an unknown and unidentified person with an intention to kill and 
murder the said Clinton G. Price and that the injury to said Clinton G. Price 
was intentionally produced by the said unknown and unidentified person.” And on 
this and other findings consistent therewith ordered judgment in favor of the 
plaintiff. 


Grady, Farnsworth & Walker, of Portage, for appellant. 

J. T. Dithmar, of Elroy, for respondent. 

FAIRCHILD, J. x 

In this action the respondent, because of the death of her husband, a 
recovery under an accident insurance policy insuring him against accident, . 
which contains the stipulation that “the association will not be liable be = 
payment of any sum whatever, * * * (4) if the injury be intentionally pr 
duced by any person, whether sane or insane.” 
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The insured’s death April 14, 1930, resulted from gunshot wounds inflicted 
April 13th. If it appear from the evidence that these wounds were inflicted by 
some one who intended to injure the insured, then under the terms of the policy 
there is no liability on the part of appellant and respondent’s case must be 
dismissed. 

Price was an attorney at law engaged in practicing his profession at Mauston, 
Juneau county, Wis. At the times hereinafter mentioned, he was the district 


attorney of that county. In November, 1928, he notified a federal prohibiton officer 
of the existence of a still on what is styled as the Evans Farm near Mauston. 
An investigation of the premises followed. This was conducted without the 
presence or knowledge of the sheriff of the county, one Lyall Wright, whom 
Price had said could not be trusted. At the time of the raid, a large still and a 
considerable quantity of alcohol were discovered. Men by the names of De Palma, 
Azzarella, and Al Diamond were arrested. After the raid which occurred in the 
afternoon, Wright told a federal officer that Price was “a double crosser”; that 
Price was getting paid to let it run. That evening about 10 o’clock Price armed 
himself with a revolver and gave one to Mr. Allaby, who, with Mrs. Price and 
Frances Liest, was to accompany him on an automobile ride. As they proceeded 
out of town they noticed a car following them, and, when they drove into the 
city of Kilbourn and stopped at a curb, the other car came to a stop, Wright 
got out of it, approached Price, and said: “You God damn son of a bitch, you 
will talk to me now or you will never talk to any one.” Price refused to talk 
with Wright until Wright had given his revolver to Frances Liest. There was a 
conversation between Price and Wright in which Wright acted unfriendly, bitter, 
and showed hatred. From then on Wright and Price did not speak to each other. 
Following the raid, there was a proceeding before Governor Zimmerman to re- 
move Wright as sheriff of Juneau county, which resulted in his removal. Wright 
was later indicted and convicted in the United States District Court on the 
charge of conspiracy to violate the Prohibition Act, as were others who were 
arrested at the time of the raid. After Wright was arrested by the federal 
authorities and before his trial, Price was indicted for conspiracy to violate the 
prohibition laws charged with having conspired with Diamond, De Palma, Azza- 
rella, Wright, and others. Wright, Diamond, De Palma, and Azzarella testified 
against Price, but Price was acquitted March 15, 1930. Wright, Diamond, De 
Palma, and Azzarella were sentenced on April 11, 1930, and a stay of execution 
granted to April 25, 1930. Price was killed Sunday April 13, 1930. 


On that day the deceased and Mrs. Price were alone a large part of the day, 
had dinner about 4 o’clock in the afternoon; played cards on the dining room 
table; about 8:30 in the evening they went to the kitchen to get a lunch. Mrs. 
Price turned on the lights in the kitchen and in the hallway leading to the base- 
ment. Price started to go to the basement to get some milk and stood in the 
doorway leading into the basement hallway. Beyond this hallway was a screen 
door leading into the yard. This screen door was about five feet from the 
threshold of the kitchen door. As he stood, his back toward the screen, he was 
shot. He fell forward; Mrs. Price, who was standing immediately in front of 
and near him, helped him to the dining room, where he was laid upon the floor. 
Mrs. Price told the telephone operator of the shooting and called to neighbors. 
rice was moved to his bedroom and in a few minutes taken to the Mauston 


Hospital, where he died about 12:30 a. m. April 14, 1930. 


There were holes in the screen door made by buckshot, two of which en- 
tered Price’s body; and buckshot were found in the frame of the door, the 
kitchen wall opposite the screen door, and one penetrated the wall into the bath- 


toom. In the rear 


‘ of the Price home is a retaining wall thirty-seven feet from 


¢ rear end of the house. Two hundred and fifty-four feet north of this wall 
a penonweir river. There was a spread of these shot of about fourteen 
a a welve bullet holes were found. The shots entered the screen door three 
a ee trom the floor, but when they reached the opposite side of the 
on wall they were six feet from the floor. When standing the doorway, 
wih ki plainly visible to any one standing in back of the house. The shades 
€ kitchen were not drawn, the west window was low enough so that a person 
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on the outside could look in. After the shooting, it was noted that the grass 
behind the stone wall all had been trampled down. 


Carl Schultz, a boy 15 years of age, who lived about one hundred and fifty 
yards northwest of Price and about seventy-five feet from the Lemonweir river, 
was near the river bank at the time and heard the gun fired. He did not see 
any one with a gun, but noted that the report came from the vicinity of the 
Price home. He saw a boat going across the river; heard the squeaking oars; 
saw the wake of the boat in the water; knew it was going fast as it crossed at 
a point just in back of the Price home. Next morning the boy saw the boat on 
the opposite side of the river about seventy-five yards from the point where it 
crossed. The boat had been detached from a stump farther up the river by 
breaking a lock. There is evidence that some time between securing the boat 
and the firing of the shot an injury was sustained by the murderer which was 
sufficient to cause some bleeding. Raymond Schultz testified that about two 
minutes after he heard the shot he noticed a person rowing a boat across the 
river. He saw the boat the next morning, noticed blood spots in different places 
on the boat. A gunshot wad was found the morning after the shooting about 
eight or ten feet north of the steps of the Price home leading toward the river. 
Herman Lockner noticed the retaining wall in back of the house and the bullet 
holes in the casing of the door. He attempted to determine the course of these 
bullets from the retaining wall, and found the aim slanted up from the retaining 
wall toward the house to the point where the bullets entered. He noticed some 
footprints in the burned over grass between the Price home and the river. These 
footprints were far apart, indicating that they were made while running or jump- 
ing. The next morning a gun was found in the water near a boathouse just 
opposite the Price home. This gun, a Winchester pump, held six shells, and, 
when taken from the river, one of the shells showed it had been discharged. The 
numbers stamped on the stock and barrel had been filed off. At the time it was 
taken from the river, there were some stains on the stock of the gun near the 
trigger. 


R. L. Fuller, first lieutenant of infantry, who had made a study of various 
types of firearms over a period of years, testified to tests made with a gun 
exactly of the same type as that found in the river, loaded with buckshot of the 
same kind to determine the spread and carrying power of shot fired from such 
a gun. From his experiments it appears that a shot fired within seventy feet 
distance from where the shot took effect in the kitchen wall would be capable 
of resulting in the condition produced by the shot fired that Sunday night. 


[1] While the one who fired the shot has never been convicted of it and 
may never be sufficiently identified to warrant accusation, still the tangible cir- 
cumstances surrounding this death are such that the only reasonable inference 
to be drawn therefrom is that the death of Price was the result of an intentional 
act. Can there be any doubt that Price was killed by an act which was performed 
in the carrying out of an intent to produce that result? The evidence of prepara- 
tion for this crime is shown by the following acts: The obliteration of the 
identification marks on the gun, the taking of a boat from a distance, breaking 
it loose from its moorings under such difficulties that whoever did it suffered a 
wound as shown by the blood spots near the oarlock on the boat and on the 
butt of the gun, the lying in wait for the opportunity to carry out the formed 
intent as shown by the trampled grass near the stone wall in the rear ol the 
house. These acts of preparation were followed by the shooting of Price, and 
this in turn was followed by flight, as shown by the footprints, the hurried 
rowing across the river, the abandoning of the stolen boat, the attempted con- 
cealment of the gun by throwing it in the water. These facts constitute evidence 
of an intentional act barring all questions of accidental shooting, and compel a 
conclusion that an intentional act caused the death of Price. We may leave out 
of consideration all the evidence relating to motive and desire for revenge, o% 
which there is considerable, and there still remains to exclude the infer-water. 
These facts constitute evidence of preparation for the crime, the shot fired, not 
from the river nor the river bank, but from a place selected by the assassin 4s 
being best calculated to secure him an effective aim at his mark. There is also 
the evidence that the man who broke the lock used to fasten the boat injured 
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himself; that he handled the gun and was in the boat as it crossed the river after 
the shot was fired. 

This is but a brief summary of all the evidence. But the evidence is undis- 
puted and unexplained, and, when reasonably interpreted, does not sustain the 
finding of the trial court on the primal and controlling question. A finding reached 
by ignoring the evidence and giving weight to a fanciful possibility that some 
one might have accidentally discharged a gun causing Price’s death cannot be 
approved. Butero v. Trav. Ins. Co., 96 Wis. 536, 71 N. W. 811, 65 Am. St. Rep. 
61; Wharton Crim. Ev. (10th Ed.) § 753. 

(2, 3] The terms of a lawful contract of insurance fix the limits of the 
liability of the insurer and prescribe the conditions under which a_ beneficiary 
may realize upon a policy. Lundberg v. Interstate Business Men’s Acc. Ins. Co., 
162 Wis. 474, 156 N. W. 482, Ann. Cas. 1916D, 667. The terms of the policy in 
this case expressly provide that the association is not to be liable for the pay- 
ment of any sum whatever if the injury sustained and causing the death of the 
insured is intentionally produced by any person. It is an insurance against acci- 
dental acts, and the agreement is to pay for the result of such. The purpose of 
the contract to exclude injuries and their result from causes not accidental is 
obvious. The death of Price being due to an intentional act, judgment was er- 
roneously granted respondent and must be reversed. 

Judgment reversed, and cause remanded, with directions to enter judgment in 
favor of defendant dismissing plaintiff’s complaint. : 
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AUTOMOBILE 


SALINGER v. GENERAL EXCHANGE INS. CORPORATION et al. No. 41344. 
Supreme Court of Iowa. June 24, 1932. 
243 Northwestern Reporter 183. 
INSURANCE. 

Where measure of damages in automobile theft policy was “actual cash value” 
instruction giving jury different measure was error. 

Court instructed jury that in arriving at damages they should con- 
sider reasonable cash value at time automobile was stolen, purchase price, 
use, value to insured as means of conveyance, depreciation in value, and 
all other facts and circumstances bearing upon the value of insured’s in- 
terest in automobile. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

Evans, J., dissenting. 

Appeal from District Court, Polk County; F. S. Shankland, Judge. 

Action at law to recover on an insurance policy issued by the General Ex- 
change Insurance Corporation to the plaintiff to protect against loss by theft of 
a certain automobile. There was a verdict for the plaintiff. The defendant insur- 
ance company appeals. The facts appear in the opinion. 

Reversed. 

Hughes, O’Brien & Faville, of Des Moines, for appellant. 

Hughes, O’Brien & Faville, of Des Moines, tor appellee General Motors 
Acceptance Corporation. 

Howard L,. Bump, of Des Moines, for appellee Salinger. 

Grim, J. 

The petition in this case was filed in October, 1930. The plaintiff is the wife 
of B. L. Salinger, Jr. For brevity, he will be referred to as Salinger, and his 
wife will be referred to as the plaintiff. The defendant General Motors Accept- 
ance Corporation will be referred to as the acceptance corporation and the defend- 
ant General Exchange Insurance Corporation will be referred to as the insurance 
company. 

Generally speaking, it is alleged in the petition that the plaintiff is the owner 
of a certain La Salle sedan automobile, purchased from the Cadillac Motor Car 
Company of Chicago on the deferred payment plan; a copy of the contract being 
attached to the petition. The contract is a conditional sales contract, and specifies 
the purchase price of the automobile at $3,041.75. There was a deferred balance 
of $2,089 to be paid in monthly installments of $175. The contract then provides, 
among other things: 

“1. Title to said property shall not pass to the purchaser until said amount 1s 
fully paid in cash. * * °* ; 

‘6. Time is of the essence of this contract, and if the purchaser default in 
complying with the terms hereof, or the seller deems the property in danger ol 
misuse or confiscation, the seller or any sheriff or other officer of the law may 
take immediate possession of said property without demand (possession alter 
default being unlawful), including any equipment or accessories thereto; and for 
this purpose the seller may enter upon the premises where said property may be 
and remove same. The seller may resell said property, so retaken, at public or 
private sale, without demand for performance, with or without notice to the 
purchaser (if given, notice by mail to address below being sufficient), with or 
without having such property at the place of sale, and upon such terms and in 
such manner as the seller may determine; the seller may bid at any public sale. 
From the proceeds of any such sale, the seller shall deduct all expenses for re 
taking, repairing and selling such property, including a reasonable attorneys Tee. 
The balance thereof shall be applied to the amount due; any surplus shall be 
paid over to the purchaser; in case of deficiency the purchaser shall pay the same 
with interest and the purchaser does hereby confess judgment in the amount ol 
such deficiency. Seller may take possession of any other property in the above 
described motor vehicle at the time of repossession and hold the same tem- 
porarily for the purchaser without liability on the part of the seller. tif 

It is alleged in the peittion that at the time of bringing the suit the _ 
had invested in the car $1,652. It is further alleged that the interest ol the 
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Cadillac Motor Car Company had been assigned to the acceptance corporation; 
that on August 2, 1929, the defendant insurance company entered into a contract 
of insurance with the plaintiff against loss by theft, which insurance company 
policy is attached to the plaintiff's petition marked “Exhibit B.” This contract 
of insurance insured against fire and lightning, theft, robbery, and pilferage. It 
is further alleged that on or about January 10, 1930, said automobile was stolen 
in the city of Chicago and that the value of the machine at the time of the loss 
was $2,286. It is further alleged, upon information and belief, that all of the 
stock of the insurance company which issued the policy was owned and con- 
trolled by the acceptance corporation. 

On January 3, 1931, the acceptance corporation answered, admitting the 
execution of the conditional sales contract and admitting that at the time of the 
theft of the automobile it was the owner and holder of said conditional sales 
contract. In a separate count, it answers that, after the theft of the automobile, 
the automobile was recovered on the 15th day of March, 1930, and thereafter, by 
an agreement on the part of the plaintiff, the car was taken to the Schroeder 
\uto Top & Glass Company of Chicago for repairs; that the car was there re- 
paired and placed in as good as or better mechanical condition than it was in at 
the time said car was stolen; that the plaintiff agreed with the insurance com- 
pany that, if said insurance company would pay to the said Schroeder Auto Top 
& Glass Company the sum of $193.60, being the amount of the cost of repairing 
said automobile, the plaintiff would release the said insurance company in full; 
that said bill was paid; and that the plaintiff did enter into and sign a waiver 
and agreement of settlement, releasing the said insurance company from any and 
all claims of every kind and character against it upon said policy of theft in- 
surance. 

It is also alleged in said answer that, after the payment of said repair bill, 
the acceptance corporation did repossess the said automobile and sold it for an 
amount of $84 less than the then outstanding balance due and owing to the 
acceptance corporation, under the terms of the conditional sales contract. It is 
also alleged that, at the time said automobile was repossessed, the plaintiff was in 
arrears on four payments or installments, due under said conditional sales con- 
tract, under which said car was purchased; said payments being in the amount 
of $175 each, payable one each month. 

On January 3, 1931, the insurance company filed its answer by way of a 
general denial, and specifically pleaded the recovery of the car after it had been 
stolen and the agreement that the car should be taken for repairs, as previously 
stated; that the plaintiff agreed that, if the insurance company would pay the 
repair bill of $193.60, the plaintiff would and did release the insurance company 
f all claims of whatsoever kind or character against it, and that thereafter said 
plaintiff did enter into a written release, releasing the insurance company in full 
lor any loss or claim against it, and directed the insurance company to pay the 
repair company the repair bill; that therefore the insurance company is not liable 

the plaintiff in any sum whatsoever. 

On February 2, 1931, the plaintiff filed a reply to the answer of the insur- 
ince company, containing, among other things, a denial that the plaintiff signed 
the release and waiver set up by the insurance company, but admitting that an 
instrument was signed, the purposes of which were to authorize the insurance 
company to have the repair made to the car. It is claimed that the car was 
never returned to the plaintiff for inspection. In another count, the plaintiff re- 
plies to the answers filed by both defendant corporations, in substance, that the 
entire capital stock of the insurance company is owned by the General Motors 
Acceptance Corporation, and that said insurance company is controlled by the 
acceptance corporation. It is charged that the instrument claimed by the insurance 
wmpany to he a release was obtianed by fraud. 

_ On March 30, 1931, plaintiff filed an amendment to its reply, alleging that 
te acceptance corporation organized under the laws of the state of Delaware has 
control of the insurance company, save and except qualifying shares held by 
rectors; that the said acceptance corporation dominates and controls its sub- 
‘diaries, including the insurance company. It is also alleged that the acceptance 
‘Tporation, hy taking possession of the automobile, has converted the same; 
reasonable value of said automobile being $2,286. 
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For the purposes of this case, only a very brief outline of the facts need be 
set out. The conditional sales contract with the Cadillac Motor Car Company was 
dated August 17, 1929. The purchase price was $3,041.75, of which $952.75 was 
paid down, partly in cash and partly an allowance for an old car, leaving a 
deferred balance due under the contract of $2,089. This was to have been paid 
in installments of $175 each, payable on the 20th of each succeeding month; the 
last installment being for $164. 

After the execution of this conditional sales contract, it was sold and as- 
signed by the Cadillac Motor Car Company to the acceptance corporation; the 
assignment being in writing and appearing on the back of the conditional sales 
contract. At the time of the sale of the car, the insurance policy in question was 
issued by the insurance company. It provides, among other things, to insure the 
dealer, Cadillac Motor Car Company, the purchaser (the plaintiff), and the ac- 
ceptance corporation, as their interests might appear, from loss by theft, pilferage, 
or fire. Salinger was also named as one of the assured; he having signed the 
conditional sales contract. The entire transaction, so far as the plaintiff is con- 
cerned, was handled by Salinger. In fact, for most of the time involved, the 
plaintiff was in California. Following the making of the contract and the delivery 
of the car, Salinger, acting for the plaintiff, trailed in the payments of the in- 
stallments, none of which were paid when due. The last payment made on the 
car was the one due November 20, 1929, which installment was paid December 
19, 1929. The payments due December 20, 1929, and January 20, 1930, were never 
paid, nor were any payments subsequently due ever made. On January 10, 1930, 
the car was stolen. At that time, the plaintiff was in default on the contract. The 
insurance company undertook to locate the car, and succeeded March 15, 1930. 
It was found in a garage in Chicago. A Mr. Haase, as an adjuster for the in- 
surance company, inspected and took possession of the car. The insurance com- 
pany elected to repair and recondition the car, to which Salinger agreed. There 
is a slight dispute between the parties as to just what was said in connection with 
said agreement, but Salinger himself, on rebuttal, testified in reference to his 
conversation with Haase, when Haase offered to recondition the car, saying: “I 
said to him more than that I had no right to ask if they would put it in the shape 
and satisfy me it was in such shape, that was all I wanted.” 

The car was repaired and placed in first-class condition, all accessories which 
had been stolen or damaged were replaced, and the repair bill was paid. These 
repairs were completed on April 4, 1930, and on April 5, 1930, while the car was 
still in the repair shop and before the same had been delivered to the insurance 
company, the car was taken by the acceptance corporation, under its conditional 
sales contract. The plaintiff at that time was in default more than $700 on the 
conditional sales contract, and some of the payments were more than three 
months in default, notwithstanding the record shows repeated oral and written 
notices had been sent in an effort to obtain the payment of the installments due. 
The acceptance corporation sold the car under the terms of the conditional sales 
contract and received $1,522 therefor, leaving a balance still due the acceptance 
corporation under the terms of the sale of $42. 

It will be noted that in this suit, while the acceptance corporation was made 
a party defendant, no relief was asked against it, and as to it the cause was 
subsequently dismissed. The jury returned a verdict against the insurance com- 
pany for $1,600. 


Twenty-one errors are relied upon for reversal. We shall not find it neces- 
sary to consider all of them. 


I. By instruction No. 6, the court undertook to direct the jury in reference 
to the measure of damages in the event the plaintiff should recover. The policy 
of insurance provided that, in case of loss, the company should be liable in am 
amount not exceeding the actual cash value of the property insured at the time 
of the loss or damage.” Notwithstanding this language of the contract, the court 
instructed the jury that in arriving at the damages, they should consider the 
following elements: 


“1, The reasonable cash value of the car at the time it was stolen. 
“2. Evidence as to the purchase price of the car. 
“3. The use the car had had. 
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“4 Its value to the plaintiff as a means of conveyance. 

“5 Its depreciation in value. 

“6, All other facts and circumstances bearing upon the value of the plaintiff’s 
interest in the car.” 

Manifestly, the court’s instructions in this regard were erroneous under the 
definite terms of liability specified in the insurance contract. 

Without unduly extending this opinion, we may say, by way of illustration, 
that the value of the car to the plaintiff as a means of’ conveyance was wholly 
an immaterial inquiry in this particular case. The definite policy provision which 
was the written contract between the parties not only provided that the measure 
of damages should be “an amount not exceeding the actual cash value of the 
property insured at the time of loss or damage, but also provided that the re- 
covery should be “without compensation for loss of use.” 

The court was clearly bound by the provisions of the insurance policy sued 
upon, and it was therefore erroneous to tell the jury they could consider as an 
element of damage the value of the car to the plaintiff as a means of conveyance. 

“All other facts and circumstances bearing upon the value of the plaintiff's 
interest in the car” is such a broad, vague, and indefinite term as to be both 
misleading and confusing. No one can tell what elcments might be considered by 
the jury under these broad vague terms. This statement of an element of dam- 
ages permits the jury to let their imaginations run upon fanciful elements of 
damage upon which the appellant would be required to pay by virtue of a general 
verdict. The only proper thing for the jury to do was to fix the actual cash value 
of the car. 

Many other errors are relied upon for reversal, but we deem it unnecessary to 
discuss them in this opinion. 

Presumably the mistakes of the past will not be committed in a new trial. 

It follows that the case must be, and is, reversed. 


ALEXANDER v. HOME INS. CO. OF NEW YORK. No. 4332. 
Court of Appeal of Louisiana. Second Circuit. - June 29, 1932. 
142 Southern Reporter 708. 
1. INSURANCE. 


Record held to show that statement in automobile fire policy that truck was 
current year model was error of insurer’s agent; hence could not affect assured. 
Record disclosed that insured never claimed that truck was 1930 mo- 
del, the year in which policy was issued; that, in policy, motor number 
was given, and upon simple investigation it would have been found that 
such number was of 1929 model truck; and that sale contract, which 
was executed at time truck was purchased and which was signed by in- 
sured, stated that truck was 1929 model; and, so far as record disclosed, 
it was likely that insurer’s agents, in writing policy, obtained their infor- 
mation from such contract furnished by dealer who sold truck to insured. 
(For other cases, see Insurance, Dec. Dig. § 665[8].) 
2. INSURANCE. 
Assured’s breach of alleged warranty that truck was 1930 model held not to 
avoid policy, where value of truck was same (Act No. 222 of 1928). 
Where truck, although 1929 model, had 1930 model transmission in it, 
it was to all intents and purposes a 1930 model truck, worth just as much 
as a new model, and, this being true, even though assured had warranted 
it to be a 1930 model, breach of such warranty did not render policy void 
for reason that such breach did not increase hazard under policy within 
provisions of Act No. 222 of 1928. 
(For other cases, see Insurance, Dec. Dig. § 280.) 
3. INSURANCE. 
Record showed that amount stated in fire policy as cost of truck to assured 
Was correct; hence alleged warranty respecting cost was not breached. 
(For other cases, see Insurance, Dec. Dig. § 665[3].) 
4, INSURANCE. 
Where testimony was that insured truck was totally destroyed and was worth 
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$450, if it could have been repaired for $320 as insurer’s witness testified, insurer 
was required to do so to avoid liability for complete loss. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

5. INSURANCE. 

Insured truck being totally destroyed by fire, and unanimous testimony show- 
ing value of at least $450, held judgment should be increased to such amount. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

6. INSURANCE. 

On defendant’s unsuccessful appeal from judgment in action on automobile 
fire policy, held plaintiff's attorney’s fee should be increased from $100 to $150 
(Act No. 59 of 1921 [Ex. Sess.]). 

Lower court having allowed attorney’s fee in sum of $100, and case 
having been appealed, and attorney having been called upon to do a great 
deal more work, such fee should be increased to $150, the sum originally 
prayed for. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from Twenty-Sixth Judicial Court, Parish of Webster; J. F. Mc- 
Innis, Judge. 

Suit by A. G. Alexander against the Home Insurance Company of New York. 
From a judgment in favor of plaintiff, defendant appeals, and plaintiff answers 
the appeal. 

Amended, and, as amended; affirmed. 

Thatcher, Browne, Porteous & Myers, of Shreveport, and Clifford E. Hays, 
of Minden, for appellant. 

John T. Campbell, of Minden, for appellee. 

McGrecor, J. 

This is a suit on a fire insurance policy to recover the value of a Ford truck 
alleged to have been totally destroyed by fire. In the petition it is alleged: (1) 
That the truck was insured in a sum not exceeding $608, and that at the time of 
its destruction by fire it was worth the sum of $450; (2) that proof of loss had 
been prepared and forwarded to the defendant as required by law; (3) that the 
defendant had denied liability and had refused to pay the amount claimed or any 
other amount; and, (4) that more than sixty days have elapsed since the property 
was destroyed by fire and since the proof of loss had been furnished and filed as 
required hy law. Judgment is prayed for: (1) In the sum of $450, with interest, 
as the value of the truck; (2) 25 per cent. of that sum as penalty for forcing the 
plaintiff to file suit; and (3) for $150 attorney’s fees, all as provided for in Act 
No. 59 of 1921 (Ex. Sess.). } 

The defendant answered and set up two defenses in justification of its denial 
of liability and refusal to pay, viz.: 

(1) That the policy of insurance sued upon was issued upon statement con- 
tained in it that the truck insured was a 1930 model, when in fact it was a 1929 
model. F 

(2) That the said policy was issued upon the further statement contained in 
it that the purchase price of the truck was $759.50, when in truth and in fact it 
was $699.50, or $60 less. 

It is alleged by the defendant that the above statements constituted warran- 
ties, and that, since they were both false and untrue, this fact constitutes a breach 
of warranty, which voids the policy and renders it null and of no effect. 

Upon trial in the district court there was judgment in favor of the plaintiff: 
(1) For the sum of $400 with interest, as the value of the truck at the time ot 
its destruction; (2) for 25 per cent. of this sum as statutory penalty and damages. 
(3) for $100 attorney’s fees; and (4) for all costs of the case. 

The defendant appealed and the plaintiff has answered the appeal and prays 
that the judgment in his favor be amended by increasing the principal sum from 
$400 to $450, and by increasing the attorney’s fees allowed. from $100 to $150. 

Opinion. , 

In its presentation of its appeal to this court the defendant contends, oe 
that there is no liability under the policy sued on for the alleged reason that the 
plaintiff had breached the warranty in the policy telative to the model of ® 
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truck and as to its value. It contends further that if the court should hold that 
the alleged breach of warranty had not voided and annulled the policy and re- 
lieved it from all liability, the maximum recovery should be the sum of $320, 
which sum it contends would repair the truck and would put it in as good as, it 
not better condition than it was at the time of the fire. 

{1] The policy of insurance states that the truck was the “current year” mo- 
del. Since the policy is dated September 22, 1930, it would be presumed that it 
was a 1930 model, while as a matter of fact it was a 1929 model. Plaintiff has 
never claimed the truck to be a 1930 model. In his petition he alleges that it was 
a 1929 model. In the policy the motor number was given and upon simple inves- 
tigation it would have been found that that number of motor was in a 1929 model 
truck. So the policy itself really describes the truck as a 1929 model and not a 
1930. The sale contract that was executed at the time that the truck was pur- 
chased, and which was signed by the plaintiff, states that the truck was a 1929 
model. As far as the record discloses, it is likely that the agents of the defendant. 
in writing up the policy, got their information from this contract furnished by 
the dealer who sold the truck to the plaintiff. The dealer’s work sheet and the 
purchaser's statement were also furnished the defendant to be used as a basis 
for writing the policy. These documents were attached to the sale contract and 
do not pretend to state the model year of the truck. It is not in evidence that 
the plaintiff ever personally furnished any information on which the policy was 
issued. All information was obtained from the records of the seller. So it can- 
not be said that the plaintiff ever anywhere stated, orally or in writing, that the 
truck in question was a 1930 model. On the contrary, all the written data on 
which the policy could have been based states that the truck was a 1929 model, so 
that the erroneous statement in the policy is bound to be an error on the part of 
the defendant’s own agent and cannot affect the plaintiff. 


[2] Furthermore, the truck had a 1930 model transmission in it that was put 
in it for the purpose of inducing the plaintiff to purchase it. So for all intents 
and purposes it was a 1930 model truck, worth just as much money as the new 
model. This being true, even though plaintiff warranted it to be a 1930 model 
the breach of this warranty did not void the policy for the reason that such a 
breach would not and did not increase either the moral or physical hazard under 
the policy within the provision of Act No. 222 of 1928. 


[3] Next it is claimed that the actual cash value of the truck was $699.50, in- 
stead of $759.50, as stated in the policy. It is unquestionably true that the 1929 
model truck was valued at $699.50, but, as an inducement to plaintiff, a 1930 trans- 
mission was installed in it at an actual cost of $60, which made the value of this 
particular truck $759.50, as stated in the policy. The bookkeeper erroneously en- 
tered this charge of $60 as a discount, when as a matter of fact the seller allowed 
the plaintiff an additional $60 on the trade in value of a secondhand truck. A. good 
deal of ingenious argument is employed by defendant’s counsel to show that the 
$60 was a discount. But the fact remains that the truck was actually worth 
8759.50 because of the expenditure of $60 on account of the installation of the 
1920 model transmission. This is the price used in the act of sale taken in con- 
nection with the work sheet. In other words, the carrying charge of $63 sub- 
tracted from $822.50, the sale price named in the act of sale, leaves exactly 
$759.50. We conclude, therefore, that the actual cost to assured stated in the 
policy to be $759.50 is correct and there is no breach of warranty in connection 
therewith 

[4,5] Under the testimony, the truck was a complete loss. If it could be re- 
paired for $320, as defendant’s witness says it could be, it was the duty of the de- 
tendant to do it. Plaintiff sues for $450, and the judgment of the lower court 
lowed only $400. To begin with, the truck was actually worth $759.50. Plain- 
tiff bought it new in 1930 and it was burned in 1931, after having been driven be- 
tween 15,000 and 18,000 miles. There were four new tires on it worth $124. J. 
E. Brunson, truck manager for Hicks Motor Company, examined the truck ten 
days before the fire and valued it at $475. Harry C. Andress, manager of Andress 
Motor Company of Shreveport, appraised it at $450. Defendant’s witness who 
testified that $320 would repair the truck admitted that before the fire it was 
worth from $450 to $475. So the testimony is unanimous that at the time of the 
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fire the truck was worth at least $450. The judgment should therefore be in- 
creased to that amount. 

[6] The lower court allowed attorney’s fee in the sum of $100. Since the 
case has been appealed to this court and the attorney has been called upon to do 
a great deal more work, we think it nothing but fair that this should be increased 
to $150, the sum originally prayed for. 

For the reasons assigned, it is ordered, adjudged, and decreed that the judg- 
ment appealed from be, and the same is hereby, amended by increasing the amount 
allowed for the value of the truck from $400 to $450, and by increasing the amount 
for attorney’s fee from $100 to $150, and, as thus amended, it is affirmed: the 
costs of both courts to be paid by the defendant. 


HERBITS etal. v. CONSTITUTION INDEMNITY CO. OF PHILADELPHIA. 
Supreme Judicial Court of Massachusetts. Hampden. June 28, 1932. 
181 Northeastern Reporter 723. 
1. INSURANCE. 


Intentional causing of loss of benefits under contract is not actionable, absent 
actual ill will or purpose to harm or lack of legal justification. 
(For other cases, see Insurance, Dec. Dig. § 579.) 
2. INSURANCE. ; 
Defendant acting in exercise of equal or superior right conflicting with right 
of plaintiff under his contract may lawfully interfere with plaintiff's right. 
(For other cases, see Insurance, Dec. Dig. § 579.) 
3. INSURANCE. 4 
Attorney prosecuting suit has no lien for his fees or disbursements until 
after final judgment (G. L. c. 221, § 50). 
(For other cases, see Insurance, Dec. Dig. § 675.) 
4. INSURANCE. a 
Attorney bringing personal injury suit for client cannot protect himself for 
amount of his fee by assignment, since right of action is not assignable before 
judgment. 
(For other cases, see Insurance, Dec. Dig. § 675.) 
5. INSURANCE. i 
Client may, without attorney’s consent or knowledge, settle pending suit 
brought and prosecuted by attorney. 


(For other cases, see Insurance, Dec. Dig. § 579.) 
6. INSURANCE. ; 
Since client’s settling of suit without attorneys’ knowledge was not breach of 


contingent fee contract, defendant committed no actionable wrong against attor- 
neys in inducing client to settle. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

Exceptions from Superior Court, Hampden County; Henry T. Lummus, Judge. 

Action by William Herbits and others against the Constitution Indemnity 
Company of Philadelphia. Verdict for defendant, and plaintiffs bring exceptions. 

Exceptions overruled. ; 

Louis C. Henin and John I. Robinson, both of Springfield, for plaintiffs. 

Ely, Giles & Ely and Dudley B. Wallace, all of Springfield, for defendant. 

DoNAHUE, J. é 

The four plaintiffs, who are attorneys at law, have sued the defendant in an 
action of tort. They aver in their declaration that the defendant “wilfully and 
maliciously and with intent to deprive the plaintiffs of the benefits, advantages 
and profits” of a contract of employment with a client to undertake and prosecute 
to a trial or settlement her action of tort for personal injuries, “did influence, 
persuade and induce” the client to settle her action for an inadequate amount, 
whereby the plaintiffs lost the benefits, advantages and profits of the contract and 
the value of the services rendered by them thereunder. The case is before us 
after a finding for the defendant on the plaintiffs’ excption to the ruling of the 
trial judge that, as matter of law, upon the pleadings and evidence the plaintiffs 
could not recover. The defendant offered no evidence. The ruling excepted to was 
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in effect a ruling that, viewing the evidence in the light most favorable to the 
plaintiffs, they could not recover. 

The evidence tended to establish the following facts: In October, 1928, the 
plaintiffs’ client, Mrs. Edwards, was seriously and permanently injured by the 
negligent operation of a motor vehicle by one Curto, who was insured by the 
defendant under a motor vehicle liability policy. She successively employed, or 
authorized the employment of, the four plaintiffs to prosecute her claim, under 
a contract whereby she agreed to pay them a fee which should be equivalent to 
one third of any sum secured by settlement or trial of her case, and, in the event 
that the suit was unsuccessful, to pay the disbursements and such fee as she 
should be able to pay. The plaintiffs, under their employment, investigated the 
circumstances of the accident, entered a suit against Curto, and negotiated with 
representatives of the defendant. The defendant employed attorneys to defend the 
suit who entered their appearance and filed an answer. Following negotiations 
between the plaintiffs and representatives of the defendant, the latter offered to 
pay $1,250 in settlement of the claim, but this was declined by the plaintiffs’ client 
on the ground that the amount was inadequate. Shortly before the case would 
have been reached for trial in September, 1930, the plaintiffs were informed by 
the defendant’s attorneys of the fact that in May, 1930, the defendant had settied 
directly with the plaintiff’s client in Detroit, had paid her $1,250, and had been 
given a release by her. In December, 1930, the plaintiff’s client was nonsuited at 
the request of the defendant’s attorneys. The plaintiffs have written to their 
client with reference to compensation but have received no reply. They have 
been paid nothing for the services they have rendered or in reimbursement for 
moneys necessarily spent by them in prosecuting the case. 

While the evidence does not warrant the finding that the defendant actually 
knew that by the terms of their contract of employment the plaintiffs’ fee was 
to be based upon the amount, if any, paid in settlement or after trial of the case, 
it knew that there was an employment and that services had been rendered by 
the plaintiffs. It could be fairly inferred that the defendant knew that a settle- 
ment on a basis more advantageous to it would be reached in dealing directly 
with the client where the payment of the fee earned by the plaintiffs need be 
given little or no consideration in fixing the sum to be paid. It could be found 
on the evidence that, by reason of the settlement made by the defendant without 
the knowledge of the plaintiffs or its own attorneys, the plaintiffs have been 


unable to collect from their client for the services they have rendered and the 
disbursements they have made. 


[1-6] The plaintiffs assert the right to recover under the doctrine that a 
defendant, who has intentionally interfered with the right of the plaintiff to have 
the benefit of a contract by causing the plaintiffs’ co-contractor to break it, 
commits a legal wrong if the defendant acted with ill will or without legal justi- 
fication. Berry v. Donovan, 188 Mass. 353, 356, 74 N. E. 603, 5 L. R. A. (N. S.) 
89, 108 Am. St. Rep. 499, 3 Ann. Cas. 738; Wheeler-Stenzel Co. v. American 
Window Glass Co., 202 Mass. 471, 473, 89 N. E. 28, L. R. A. 1915F, 1076; Ander- 
son v. Moskovitz, 260 Mass. 523, 526, 157 N. E. 601. The mere intentional causing 
of the loss of benefits or profits under a contract is not in itself, actionable. To 
constitute a legal wrong there must be, in addition, either actual ill will or pur- 
pose to harm (the finding of which is not here warranted) or the lack of legal 
justification. A defendant, “acting in the exercise of an equal or superior right 
which comes in conflict” with the right of a plaintiff under his contract, may 
lawfully interfere with such right of the plaintiff. Moore Drop Forging Co. v. 
McCarthy, 243 Mass. 554, 562, 137 N. E. 919; Lukas v. Tarpilauskas, 266 Mass. 
498, 165 N. E. 513; Conway v. O’Brien, 269 Mass. 425, 426, 169 N. E. 491, 73 
A. L. R. 1448. But there is no occasion for the ascertainment of legal justification 
or its lack, by a comparison and weighing of the respective rights of the parties 
to such an action unless words or acts of the defendant deprived the plaintiff 
of some advantage or benefit to which he is entitled by reason of his contract. 
In this case the act of the defendant which is complained of is the influencing, 
persuading and inducing the plaintiffs’ client to settle her tort action for an 
Inadequate amount. It is not alleged or contended that she was defrauded. The 
contract between the plaintiffs and their client did not attempt to put any limita- 
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tion on her right personally to settle the case or on the amount which should be 
accepted by her in settlement. In this Commonwealth an attorney who prosecutes 
a suit has no lien for his fees or disbursements until after a final judgment has 
been entered. G. L. c. 221, § 50. He may not upon the bringing of a suit for 
personal injuries to his client protect himself for the amount of his fee by an 
assignment, since such a right of action is not assignable before judgment. Bennett 
v. Sweet, 171 Mass. 600, 51 N. E. 183; Sibley v. Nason, 196 Mass. 125, 130, 81 
N. E. 887, 12 L. R. A. (N. S.) 1173, 124 Am. St. Rep. 520, 12 Ann. Cas. 938; 
White Sewing Machine Co. v. Morrison, 232 Mass. 387, 122 N. E. 291. His client 
may without his consent or knowledge settle a pending suit brought and _prose- 
cuted by him. Getchell v. Clark, 5 Mass. 309. Simmons vy. Almy, 103 Mass. 33. 
The settlement made by the plaintiffs’ client was within her contract rights. She 
committed no breach of her contract with the plaintiffs by making the settlement. 
It follows that the defendant who induced her to make it committed no legal 
wrong against the plaintiffs. 
Exceptions overruled. 


BARSUK v. INDEPENDENCE INDEMNITY CO. 
Supreme Court, Appellate Division, Fourth Department. June 29, 1932. 
258 New York Supplement 148. 
INSURANCE. 


One unable to pay judgments for damages caused by his negligent operation of 
insured automobile held not entitled to recover on policy. 

The policy insured owner of and persons riding in or legally operating 
automobile against loss arising out of liability resulting from accidental 
bodily injury or accidental damage to property, caused by the use of said 
automobile. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

Appeal from Supreme Court, Erie County. 

Action by Jacob Barsuk against the Independent Indemnity Company. From 
an order of the Supreme Court (142 Misc. Rep. 260, 254 N. Y. S. 352), denying 
defendant’s motion to dismiss the complaint as not stating facts sufficient to con- 
stitute a cause of action, defendant appeals. 

Reversed, and motion granted. 

Argued before Sears, P. J., and Taylor, Edgecomb, Thompson, and Crosby, JJ 

Frank Gibbons, of Buffalo, for appellant. 

Benjamin J. Farber, of Rochester, for respondent. 

Per Curiam. 

This action is brought to recover upon a policy of insurance which the com- 
plaint alleges was issued and delivered to cne Rose Gart covering the use and 
operation of a certain Hupmobile, and which by its terms insured “the said Rose 
Gart and/or any person or persons riding in or legally operating the aforemen- 
tioned automobile with the permission of said Rose Gart, against loss arising 
out of liability resulting from accidental bodily injury or accidental damage to 
property, caused by the use of said automobile and occurring while said policy 
was in force.’ While the plaintiff was driving the insured car with the owner's 
consent, an accident occurred, and judgments have been entered against the plain- 
tiff because of his negligent operation of said car. Plaintiff has not paid these 
judgments, and he alleges in his complaint that he is bankrupt, and unable so to 
do. The decision of this motion depends upon the construction which should be 
given to the policy. Is it a contract of indemnity against liability, giving to the 
insured a right of action upon the policy as soon as final judgment has been 
rendered against him, or must he show actual loss or payment of the judgment 
before he is entitled to recover? 

The policy is not attached to the complaint, and its terms are not stated in 
the pleading, except as above indicated. What the defendant agreed to do is not 
set forth, except its promise to insure the owner of the car and any one riding 
in or legally operating it with her knowledge or consent against loss arising out 
of any liability for personal injury or property damage caused by the use of the 
insured car. There is no affirmative allegation that the defendant agreed to defend 
any action brought against. the insured. 





Auto. | Baltimore American Ins. Co. of N. Y. v. James 899 


In this respect the case differs materially from Juszkiewicz v. New Jersey 
Fidelity & Plate Glass Insurance Co., 210 App. Div. 675, 206 N. Y. S. 566, and 
Matter of Empire State Surety Co., 214 N. Y. 553, 108 N. E. 825, in which cases 
the policies of insurance were introduced in evidence, and the duty and liability 
of the insurance company were clearly set forth. 

So far as the allegations of the complaint are concerned, this policy is clearly 
one of indemnity against loss suffered by the insured, and, as he has never paid 
any of the judgments which have been entered against him because of his 
negligent operation of the insured car, and is unable to pay such judgments, he. 
has suffered no loss. Coleman v. New Amsterdam Casualty Co., 247 N. Y. 271, 
75, 100 N. E. 367, 72 A. L. R. 1443. 

The order appealed from should be reversed, with $10 costs and disburse- 
ments, and the order granted, with $10 costs, with leave to plaintiff to serve an 
amended complaint on payment of costs. 

Order reversed, with $10 costs and disbursements, and motion granted, with 
$10 costs, with leave to the plaintiff to serve an amended complaint within 


twenty days upon payment of the costs of the motion. and of this appeal. All 
concur. 


BALTIMORE AMERICAN INS. CO. OF NEW YORK v. JAMES. No. 9730. 
Court of Civil Appeals of Texas. Galveston. March 17, 1932. 
Rehearing Denied April 14, 1932. 
49 Southwestern Reporter (2d) 828. 
INSURANCE. 
Where theft policy covering automobile was terminated as to insured 
mortgagor because of breach of warranties, but insurer paid loss to mortgagee, 
insurer, as assignee of notes and mortgage, held entitled to recover thereon from 
insured mortgagor. . 
Insured’s liability as to insured mortgagor under theft policy cover- 
ing automobile was terminated upon the mortgagor’s violation of war- 
ranties to effect that automobile would only be used “for business and 
pleasure” and would “not be rented or leased, or frequently or habitually 
used for carrying passengers for hire.” Mortgagee in consideration of 
payment to him of balance due by insurer assigned to insurer unpaid 
notes covering purchase price of automobile and chattel mortgage there- 
on securing notes. 
(For other cases, see Insurance, Dec. Dig. § 607.) 
Appeal from Harris County Court; Nat H. Davis, Judge. 
Suit by the Baltimore American Insurance Company of New York against 
Leslie James. Judgment in favor of the defendant, and the plaintiff appeals. 
Reversed, and remanded for a new trial. 
Bryan & Bryan, of Houston, for appellant. 
PLEASANTS, C, J. 
_ This is a suit by appellant against appellee to recover the sum of $221.40, 
with interest and attorney’s fees, due upon five promissory notes executed by 
appellee in favor of Raymond Pearson and transferred and assigned by Pearson 


to appellant, and to foreclose a mortgage lien upon personal property given by 
appellee to secure the payment of the notes. 


The appellee answered in the court below by a general demurrer and a 
special exception on the ground that plaintiff’s petition fails to state the date 


ot the transfer of the notes to it by the original payee, Pearson. Subject to 
the demurrer and exception, defendant denied generally all of the allegations 
of the petition, and specially denied that Pearson sold and transferred the 
notes sued on to plaintiff for a valuable consideration and denied “that plaintiff 
was the legal or equitable holder and owner of the notes.” The answer then 
avers, in substance: That on or about August 1, 1929, plaintiff entered into a 
contract with the defendant by the terms of which plaintiff insured the defend- 
ant against loss by theft of the automobile described in plaintiff’s petition, for 
the purchase price of which the notes sued on were given, and upon which the 
Mortgage declared on in the petition was executed by defendant to secure the 
payment of the notes; that said original contract of insurance is now in the 
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possession of plaintiff, and its production in court on the trial of this case js 
demanded; that on or about the 15th day of December, 1929, the automobile so 
covered by plaintiff's policy of insurance was stolen from defendant under such 
circumstances as made the plaintiff liable to defendant for its value under the 
terms of the insurance contract which bound plaintiff to either procure the 
return of the automobile to defendant and pay defendant for any damage there- 
to caused by its theft, or pay defendant its value 1f unable to procure its return: 
that said automobile has never been returned to defendant, and plaintiff, being 
unable to procure its return did, on May 27, 1930, in accordance with the pro- 
visions of its insurance contract, pay to Raymond Pearson, the mortgagee in 
said contract of insurance, the sum of $221.40 in settlement of defendant's loss 
by reason of the theft; that the amount paid Pearson was the amount of the 
balance then owing on the notes declared on in plaintiff’s petition, and such 
payment by plaintiff satisfied and discharged said notes in full; that the amount 
so paid Pearson was not paid as the purchase price of the notes, but as the 
amount then due to defendant by plaintiff under its insurance policy, and as a 
matter of law and equity was made for and in behalf of defendant: and that 
said notes have therefore been paid in full. “Wherefore, premises considered, 
defendant prays that plaintiff take nothing by its suit, and that the relief by it 
prayed for be in all things denied, and that defendant go hence with his costs 
without “day.” 

The defendant then by cross-action sought affirmative relief against the 
plaintiff upon the following allegations: 

“And now comes the defendant and files this his cross-action and alleges 
and states that on or about the 27th day of July, 1930, defendant owned and pos- 
sessed the following described personal property, of the value as follows: 

“One (1) 1928 Model A, Ford Touring body, Automobile, Engine Number 
A273089, of the value of $260.00. 

“That afterwards, to wit, on the same day, plaintiff unlawfully took pos- 
session of said property and converted the same to its own use. 

“That by reason thereof defendant sustained damage in the sum of $260.00. 

“Defendant further alleges that the conversion of said automobile by plaintiff 
as aforesaid and the resulting damage to defendant arose out of, is incident to, 
and connected with plaintiff’s cause of action, by reason of the fact that plaintiff 
took defendant’s said automobile as aforesaid in an effort to apply the proceeds 
of the sale thereof to payment of said notes upon which this suit is founded 
and a full and proper adjudication of the rights of the plaintiff and defendant 
require its consideration in connection with plaintiff’s alleged cause of action. 

“Wherefore, premises considered, defendant prays that the plaintiff take 
nothing by its suit, and that defendant have judgment against plaintiff in the 
sum of $260.00, together with interest at the legal rate from the 27th day of 
July, 1930, for his costs herein expended, and for such other and further relief 
as he may be entitled to, either at law or in equity.” 

Plaintiff replied to this answer by supplemental petition, which contains several 
special exceptions, the nature of which it 1s unnecessary to state, and alleges, in 
substance, that the policy of insurance upon defendant’s car mentioned in 
defendant’s answer was made payable to Raymond Pearson as his interest might 
appear in the mortgage given by defendant on the car to secure the payment 
of the aforesaid purchase-money. notes, and that said insurance policy, which was 
for the sum of $375, by its express terms only covered the car while it was 
being used for business and pleasure, and generally provides “that in case of any 
liability of plaintiff herein under the said policy, that such liability shall be paid 
to Raymond Pearson only and shall be limited to the assured’s indebtedness to 
said Raymond Pearson, all of which is more fully shown in a copy of said 
policy of insurance contract No. 60514 and riders attached thereto, attached 
hereto and made a part hereof as though fully incorporated and set out herein, 
and called ‘Exhibit A.” 

Plaintiff further alleged that when the notes to Pearson became due and the 
car had not been recovered it was required under its insurance contract to pay 
Pearson the amount due upon the notes, and that upon making such payment and 
in consideration therefor received from Pearson a transfer and assignment ol 
the notes and mortgage securing same. 
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“Plaintiff herein specially denies that defendant herein, Leslie James, has any 
rights, claims, or credits under and by virtue of said insurance contract No. 
60514 for the reason that said Leslie James did on numerous and divers occasions 
prior to the month of January A. D. 1930, that being the time the car 1s alleged 
to have been stolen, use and employ said car in rental or lease service, all con- 
trary and in violation and in breach of the express terms and conditions and 
warranties of the said contract of insurance. 

“Paintiff herein would further show this Honorable Court that at a time un- 
known to this plaintiff herein and in a manner unknown to this plaintiff herein, said 
Leslie James, after the alleged theft of the Ford car described in defendant’s 
answer, did come back into possession and control of said Ford car without in 
anywise reporting said repossession to the said Raymond Pearson or this plaintiff 
herein. 

“Plaintiff herein would further show to this Honorable Court that by virtue 
of the above facts and by way of alternative, to its pleas as contained in its 
original petition, that plaintiff herein is subrogated to all the rights, title and 
interest of Raymond Pearson in the said notes sued upon in the plaintiff’s 
original petition, and by virtue thereof and as an alternative to its suit, as the 
legal and equitable owner and holder of said notes, should recover against the said 
Leslie James for the full amount therein sued for, less any credits that may 
be shown by competent evidence to be due the said Leslie James, if there be any. 

“Wherefore, as in its original petition, plaintiff herein prays that it have 
judgment against the said Leslie James on said notes for the amount sued for 
in its original petition and as therein and herein prayed for.” 

Plaintiff further prays that defendant take nothing on his cross-action 
against it. 

The trial in the court below without a jury resulted in a judgment in favor 
of defendant that plaintiff take nothing by its suit, and in favor of plaintiff that 
defendant take nothing against plaintiff on his cross-action. All costs of the 
suit were adjudged against the plaintiff. 

The sole questions presented by this appeal are thus stated in appellant’s brief: 

“Where insured mortgagor violates and voids his policy contract of insurance, 
insurer may pay mortgage under said contract of insurance and take assignment 
of notes, evidencing debt of mortgagor insured and sue mortgagor insured on said 
notes and recover thereon. And the trial court herein erred in not so holding. 

“Insurerer upon denying liability to mortgagor insured, and upon proving 

violation and voiding of policy contract of insurance by mortgagor insured, upon 
paying off mortgagee under said contract of insurance is equitably subrogated 
to the debts and claims owned by mortgagee against mortgagor insured, and 
entitled to recover thereon to the extent of the amount paid mortgagee. And 
the trial court erred in not so holding.” 


\t the request of appellant the trial court filed findings of fact and his con- 
clusions of law thereon. 


There is no statement of facts with the record and no brief for appellee, and 
the fact findings by the trial court are not assailed. 


After finding the execution of the notes, mortgage, and insurance policy as 
alleged in the pleadings, the fact findings pertinent to the questions presented 
for our determination are as follows: 


_ “I find that on or about August 1, 1929, Raymond Pearson for and on béhalf 
of Leslie James, defendant herein, as well as for himself, Raymond Pearson, 
insured the Ford car hereinafter referred to against fire and theft in the Baltimore 
American Insurance Company of New York, and that said Company issued its 
policy of insuance covering said Ford touring car, being Policy No. 60514. 
In this connection I find that said policy was the standard Texas form of policy, 
covering fire, theft, and transportation insurance, that said policy was written 
in the name of the assured, Leslie James, residence Goose Creek, Texas, the 
term of insurance to run from Noon, August Ist, 1929, to Noon, August Ist, 
1930, the loss, if any, to be paid to assured and Raymond Pearson. as their 
interests may appear. I find that said policy of insurance contained the following 
Warranties pertinent to this case: 
“1. Assured’s occupation of business is ‘Run Garage.’ 
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“4. The uses to which the automobile described is, and will be 
‘Business and Pleasure.’ 

“5. The automobile described will not be rented or leased, or frequently or 
habitually used for carrying passengers for compensation. ( 

“6. The automobile described is usually kept in ‘private garage, located— 
Goose Creek, Texas.’ 

“I further find that under the caption ‘Perils Insured Against’ the policy 
contains the following, to-wit: F 

“‘Tnsurance is granted and affected by this policy for only such of the follow- 
ing sections, 1, 2, 3, 5, and/or 6 for which a specific premium charge is made 
as is indicated below by a premium set opposite thereto, and the insurance js 
subject to the following specified amounts, limits and deductions and to all the 
terms, agreements, conditions and warranties in this policy and endorsements 
attached thereto.’ 

“In this connection I further find that there was attached thereto and made 
a part of said insurance policy contract No. 60514 the following warranties: 

“‘Tt is hereby warranted by the assured that he has. paid One Hundred 
Twenty Five and No/100 ($125.00) Cash on the purchase price of the car 
covered by this policy, and that the balance of $369.00 is represented by ten 
(10) notes for $36.90, due monthly from date of purchase, loss, if any hereunder, 
shall be payable to Raymond Pearson, as owner of said notes as his interest may 
appear, subject to all of the terms and conditions of the policy, save, however, 
that this insurance as to the interest of the said Raymond Pearson only, shall 
not be invalidated by any statement, act (excepting the wrongful conversion, or 
secretion) or neglect of the assured, or by the failure of the assured to pay any 
of the notes within the time specified above, and in such case the liability of the 
company under this policy shall be paid to the said Raymond Pearson only 
and shall be limited to their assured’s indebtedness to the said Raymond Pearson, 
attached to and forming a part of Policy No. 60514 of the Baltimore American 
Insurance Company of New York, Agency at Houston, Dated August Ist, 1929, 
Cochran Insurance Agency, Agents by W. O. Crabbe.’ 

“T find that defendant, Leslie James, paid four (4) of the notes hereinabove 
described, and in this connection I find that Note No. 5 due January Ist, 1930, 
and Notes Nos. 6, 7, 8, 9, and 10 have never been paid by Leslie James to 
Raymond Pearson, or to any other person, and I further find that the aggregate 
principal amount of Notes Nos. 5 to 10, inclusive, is $231.40. 

“I find that on or about the 25th day of January, 1930, the Ford Touring car 
above described, having Motor No. 273089, was stolen, taken and/or disappeared 
from the possession of Leslie James in Goose Creek, Texas. 

“T find that on or about the 3lst day of May, 1930, the Baltimore American 
Insurance Company paid to Raymond Pearson the aggregate principal amount of 
notes Nos. 5 to 10, inclusive, given by defedant, Leslie James to Raymond Pearson, 
to-wit: the sum of Two Hundred Twenty-One and 40/100 ($221.40) Dollars, 
and in this connection I find that Raymond Pearson sold, assigned and transferred 
to the Baltimore American Insurance Company, plaintiff herein, Notes Nos. 5 
to 10, inclusive, of the said Leslie James, defendant herein, by the following 
assignment, which appears on the back of each and every one of said nctes 
Nos. 5 to 10, inclusive, said assignment being as follows, substantially, to-wit: 

“Pay to the order of Baltimore American Ins. Co. 

“Without Recourse 


put are 


“Raymond Pearson 
“‘By B. Williford.’ 

“I further find that on the same date Raymond Pearson Company or Ray- 
mond Pearson assigned and transferred to Baltimore American Insurance Company 
the chattel mortgage given by Leslie James, defendant herein, on the above 
described car at the time of the purchase thereof. 

“TI find that sometime around the month of May, 1930, Leslie James, de- 
fendant herein, recovered possession of the above described Ford Touring cat 
sold to him by Raymond Pearson, in Louisiana, and brought same back to Goose 
Creek, Texas. 

“T find that prior to the disappearance of said car described, Leslie James, 
used said car in rent or livery service. 
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“I find that the Baltimore American Insurance Company repossessed itself of 
the above described car, and sold and disposed of said car, and after paying proper 
and necessary expenses incidental to the possession of same and the sale of same, 
received a net balance of $———. 

“I find that the Baltimore American Insurance Company, or its agents, ser- 
yants, and/or employees, were not guilty of illegally taking the 1928 Ford Tour- 
ing Car, Motor No. A273089, from the defendant, Leslie James, nor did they 
illegally convert this car to their own use, and in this connection I find that Leslie 
James voluntarily delivered up possession of said car to the agent of the Balti- 
more American Insurance Company.” 

As we interpret these findings of fact, we agree with appellant that judgment 
should have been in its favor for the amount found due upon the notes, accord- 
ing to their terms and effect. Under its policy of insurance appellant’s liability 
as to defendant terminated when defendant violated his warranties and agree- 
ment set out in the insurance contract that the car would only be used “for 
business and pleasure” and would “not be rented or leased, or frequently or 
habitually used for carrying passengers for hire.” The trial court expressly finds 
that defendant did so violate its warranties by using “the car in rent or livery 
service.” 

Upon this state of facts the appellant by the express terms of its policy, 
which was issued for Pearson’s benefit, was required to pay Pearson the amount 
due upon appellee’s unpaid notes, and could by assignment or subrogation ac- 
quire all the rights of Pearson to enforce payment of the notes by the defendant. 
The court finds that all of Pearson’s rights against defendant were transferred 
to appellant in consideration of its payment of the amount due him by appellee. 
That such assignment was valid and gave appellant the right to enforce payment 
of the notes is, we think, settled by the opinion of our Supreme Court in the cases 
of Camden Fire Ins. Association v. Clayton & Co., 117 Tex. 414, 6 S.W.(2d) 
1029, and Home Ins. Co. v. Boatner, 239 S. W. 928, 930. In the last-cited case, 
the Commission of Appeals, in affirming a judgment in favor of the insurance 
company, who claimed under the subrogation agreement, say: 


“Had the policies been taken out originally by Weil in his own interest alone, 
and at his own expense, the insurance company would have stood in the relation 
f surety for the mortgage debt to the extent of any loss by fire to the property 
securing that debt; and, even in the absence of a subrogation agreement, would 
have been entitled to subrogation upon discharging the mortgage debt. See note 
lI, Ann. Cas. 1917B, pages 1135-1137. * * * 

“Under the express terms of the subrogation clause which bound all parties 
to the contract of insurance the avoidance of the policy as to Boatner determined 
entirely his interest in the insurance as effectually as if the policy had never been 
taken out. The policy then became nothing more than insurance by the mortgagee 
of his debt, and if that debt had been paid at any time by Boatner the obligation 
i the Home Company under the policies would have ceased; and any partial pay- 
ment by Boatner would to that extent reduce the amount of liability by the Home 
Company upon the policies. After Boatner had rendered the policies void as to 
himself there was no obligation whatever on the part of Weil to collect the 
msurance from the Home Company in so far as Boatner was concerned, and the 
Home Company was entitled at any time to pay off the mortgage debt and re- 
tive a transfer of the notes and lien under the express terms of the subrogation 
provision of the mortgage clauses. 

“The notes and lien were assignable in the hands of Weil without the. con- 
‘ent of Boatner independently of the subrogation clause; and ‘when. the Home 
Company through its agent acquired the notes and lien, it stood, tothe extent of 
the amount paid by it to the mortgagee, in the same position as any other assignee, 
holding the notes and lien subject to any defenses which might be urged against 
Weil. Boatner has not in any way been injured by the failure of. the insurance 
company to pay the amount of loss to Weil because such payment, if made, 
could not inure to his benefit, and there has been no time since the notes became 
due when he did not have the legal right to discharge them by payment: to Weil.” 

Such being the rule of law, the: judgment of the trial court must be reversed. 

When our decision of this appeal was announced, we were unmindful of the 
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fact that the record failed to show the net amount received by appellant from the 
sale of the automobile after it was recovered by the defendant and taken and 
sold by appellant with the consent of appellee, and the proceeds applied on the 
amount due by appellee, on the notes, and therefore we erroneously announced 
that judgment would be here rendered for appellant for the amount due upon the 
notes. It is manifest that in this state of the record no judgment can here be 
rendered. The mortgage which was attached to plaintiff's pleading and which 
is referred to in the findings of fact and was presumably introduced in evidence 
authorized the holder of the notes to take possession and sell the car upon default 
by defendant in the payment of the notes or other obligations assumed by him 
to Pearson. But, in the absence of any evidence to show the amount now due 
by appellee, we cannot render judgment against him for any amount. 

Our former order directing that the judgment be reversed and here rendered 
for appellant is set aside upon our own motion, and judgment will now be entered 
reversing and remanding the cause for a new trial. 

Reversed and remanded. 


BEVERLY et al. v. SIEGEL et al. No. 3814. 
Court of Civil Appeals of Texas. Amarillo. May 11, 1932. 
Rehearing Denied July 6, 1932. 
51 Southwestern Reporter (2d) 743. 
9. INSURANCE. 

Action against company issuing policy, claimed by plaintiffs to be liability 
policy, being based primarily thereon, and company’s defense being based on 
stipulation therein, policy held admissible for either party. 

(For other cases, see Insurance, Dec. Dig. § 651[3].) 


Appeal from District Court, Potter County; W. E. Gee, Judge. 

Action by Ruth A. Siegel and husband against Florence Beverly and others. 
Judgment for plaintiffs, and defendant named and another appeal. 

Affirmed. 

Morgan, Culton, Morgan & Britain, of Amarillo, for appellants. 

James O. Cade, of Amarillo, for appellees. 

Hatt, C. J. 

This action was filed by Joe W. Siegel and his wife, Ruth A. Siegel, to re- 
cover damages on account of personal injuries to Mrs. Siegel resulting from a 
collision of their automobile with one driven by Mrs. Florence Beverly. 

The car which Mrs. Beverly was driving was owned by Coe & Parks Lum- 
ber Company, but no judgment was awarded against the company. The Ameri- 
can Indemnity Company was made defendant by allegations to the effect that it 
had issued a policy to Coe & Parks Lumber Company, the owner of the car 
which was being operated by Mrs. Beverly, and that under the terms of said policy 
said indemnity company was liable directly to any person injured by reason of the 
negligence of the driver of such car. H. M. Beverly, the husband of Mrs. Flor- 
ence Beverly, was also made a party, but no judgment was rendered against him. 

It is alleged that prior to and at the time of the jnjuries Mrs. Siegel was 
driving north on Ong street in the city of Amarillo, at not more than twenty 
miles per hour; that as she approached the intersection of said street with Wol- 
flin avenue, which runs east and west, she slowed down, and after looking to the 
right and left, and seeing no car near said intersection, proceeded to cross Wolflin 
avenue; that, just as she was passing out of the intersection, Mrs. Beverly, com- 
ing from the east, struck plaintiff's car, turning it over and seriously injuring the 
plaintiff. Plaintiff charges that the injuries were due entirely to the negligence 
of Mrs. Beverly in failing to properly slow down on approaching Ong street and 
in coming into the intersection at a terrific rate of speed, and that such negligence 
was the proximate cause of the injuries. Plaintiff claims $5,000 damages in behalf 
of her husband and $15,000 for herself, and prayed for a recovery against the 
indemnity company in behalf of both plaintiffs in the sum of $5,000, the amount 
of the policy. 

In addition to a plea in abatement, the defendants alleged that Mrs. Siegel 
was guilty of contributory negligence which, if not the sole cause, was the proxt- 
mate cause, of the injuries; that at the time of the injury the traffic east and 
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west on Wolflin avenue was rather heavy, and it was the duty of Mrs. Siegel, 
upon approaching the intersection, to exercise reasonable care to avoid colliding 
with cars traveling on said intersecting street; that it was her duty to keep a 
proper look-out, especially for cars approaching from the east, and to operate 
her car slowly so as to have it under control and be able to stop, if there was any 
danger of colliding with any car on the intersecting street. The defendants fur- 
ther set up the terms of an ordinance of Amarillo, providing that the operator of 
qa vehicle approaching the intersection of a public highway shall yield the right of 
way to vehicles approaching such intersection from the right of such first named 
yehicle; that immediately before the accident it was the duty of Mrs. Siegel to 
ascertain if any cars were approaching from her right, and, if so, to yield the 
right of way at the intersection to such approaching car; that, if she had kept a 
proper lookout, she would have discovered Mrs. Beverly. approaching from the 
east, and, had she complied with said ordinance, she would have yielded the right 
of way to Mrs. Beverly, and a failure to do so was negligence contributing to the 
injuries. Defendants also charged that Mrs. Siegel was driving her car at an 
excessive rate of speed. 

In response to special issues, the jury found as follows: 

Special Issue No. 1 (a). We find from a preponderance of the evidence that 
on the occasion of the collision, and immediately prior thereto, Mrs. Beverly 
was driving her car at a rate of speed which was excessive under the circum- 
stances; (b) we find from the preponderance of the evidence that the driving of 
such car at such excessive rate of speed was negligence on the part of Mrs. 
Beverly; (c) that such negligence was the proximate cause of the injuries sus- 
tained by plaintiff. 

Special Issue No. 2 (a). We do not find that Mrs. Siegel failed to keep a 
proper lookout for other cars as she entered the intersection of Ong street and 
Wolflin avenue. 

Special Issue No. 3. We do not find from a preponderance of the evidence 
that Mrs. Siegel entered the intersection of the two streets at an excessive rate 
of speed under the circumstances. 

Special Issue No. 4. Under the circumstances as they existed on the occasion 
of the collision in question, Mrs. Siegel had the right of way at the intersection 
of Wolflin avenue and Ong street. 


Special Issue No. 5. The injuries sustained by Mrs. Siegel were not the 
result of an accident. 

Special Issue No. 6 We find from a preponderance of the evidence that 
the plaintiffs were damaged as a result of the injuries received by Mrs. Siegel 
in the sum of $2,500. 

Judgment was entered accordingly. 


By their first proposition the appellants insist that, because the evidence 
showed that Mrs. Siegel and Mrs. Beverly reached the intersection at approxi- 
mately the same time, it was a jury issue whether a reasonably prudent person, 
situated as the plaintiff was, would have yielded the right of way to Mrs. 
Beverly, and that the court erred in not submitting defendant’s specially re- 
quested issue No. l-a presenting that question. ; 

The specially requested issue inquired. whether at the time and place of the 
accident in question a reasonably prudent person, situated as was the plaintiff 
Ruth A. Siegel, would have yielded the right of way to the defendant Mrs. 
Beverly. By subdivision (b) of this issue the inquiry was whether the failure, 
if any, of Mrs. Siegel to yield the right of way to Mrs. Beverly was not the 
sole proximate cause of the injuries, if any sustained by plaintiff and is supple- 
mented by this charge: “In this connection you are charged that the burden is on 
the plaintiff to establish by a preponderance of the evidence the negative of 
subdivision (a) and the affirmative of subdivision (b) of this issue.” 

__[l, 2] This charge is affirmatively erroneous. The act of Mrs. Siegel in not 
yielding the right of way was set up by the defendant as contributory negligence, 


and was a part of the defendant’s affirmative defense. The burden is upon the 
party holding the affirmative of an issue to prove it. 

[3] The proposition cannot be considered, because, as said in Speer’s Law of 
Special Issues, § 253: 


€ request is to be acted upon by the court in the manner and form 
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presented. That is, the request as such is to be granted or refused and the 
charge or issue given as submitted—‘as is.’ If, therefore, the request contains 
aught that is improper to be given, the request as made—that is, as a whole— 
should be refused; for the court can never be put in error for refusing a charge, 
the giving of which would itself be error. It is no matter how important may 
be a part or even the major part, if there be any error, all must be refused, A 
little leaven of vice leavens the whole lump.” 

No error is shown by the refusal of the court to give the requested instruction, 

What 1s here said also disposes of the second, third, and fourth propositions, 

[4] By the fifth proposition, the appellant insists that, because the recovery, 
if any, in favor of Siegel and wife was by force of law community property, 
Mrs. Siegel was an improper party, and therefore the court erred in overruling 
the defendants’ special. exception urged to the petition, because Mrs. Siegel was 
named as a party plaintiff therein. 

It is true, as asserted by appellant, that the Supreme Court in Texas Central 
Ry. Co. v. Burnett, 61 Tex. 638, sustained a general demurrer to a petition of this 
character, but later in the case of San Antonio St. Ry. Co. v. Helm & Wife, 4 
Tex. 147, 149, the Supreme Court said: 

“In actions to recover money which will be community property when realized, 
the wife is not ordinarily a necessary or proper party; but in this case no 
objection was taken to her joinder with her husband as a plaintiff, and it cannot 
be raised here for the first time. No injury results to the appellant from the 
rendition of a judgment in favor of the husband and wife. In T. C. Ry. Co. v. 
Burnett and Wife, 61 Tex. 639, in an action similar to the present, it was held 
that the joinder of the husband and wife as plaintiffs was error, and that, for the 
action of the court below in overruling an exception based on such misjoinder, 
a judgment subsequently rendered in the case should be reversed. It is not for 
every erroneous ruling that a judgment should be reversed; but this should be 
done only in those cases in which the opposite party has probably been injured 
thereby. In suit of the character of the present we are of the opinion that a 
judgment in favor of a husband and wife does not ordinarily operate to the 
prejudice of the defendant against whom it is rendered. Such a judgment is as 
complete a bar against any claim which might subsequently be set up by the 
husband or wife as would be a judgment rendered in a cause in which the 
husband was sole plaintiff.” 

No injury is shown to have resulted to the appellants in this case by reason 
of the fact that Mrs. Siegel was joined as plaintiff, and, since the Supreme 
Court has practically set aside the ruling in the Burnett Case, it follows, that 
this proposition is without merit, and it is overruled, notwithstanding the fact 
that there is no statute in Texas directly controlling the matter. 

By the sixth proposition appellant contends that the policy of insurance issued 
by the defendant Indemnity Company to Coe & Parks shows on its tace that 
it is only a policy of indemnity and not a lability policy, and that no cause of 
action could be maintained under said policy until judgment should have been 
first obtained against the assured, and therefore the court erred in admitting 
the policy in evidence. : 

[5] It will be observed that the only error assigned is in admitting the policy 
in evidence. Of course, other errors, if any, are waived. The proposition recites 
that the policy is one of indemnity rather than liability, and that no cause ol 
action could be maintained under it until judgment was first entered against the 
assured. We cannot pass upon these questions, because there is no assignment 
properly presenting them in this court, but, if they could be considered, we are 
strongly inclined to the opinion that it is a liability policy and that a recovery 
against the assured by the injured party is not a condition precedent to. the 
right to maintain this suit. See American Fidelity & Casualty Co. v. Williams 
(Tex. Civ. App.) 34 S.W.(2d) 396, and authorities cited; Texas Landscape Co. 
v. Longoria (Tex. Civ. App.) 30 S.W.(2d) 423; American Auto Ins. Co. ¥. 
Struwe (Tex. Civ. App.) 218 S. W. 534; Monzingo v. Jones (Tex. Civ. App.) 
34 S.W.(2d) 662; Lake v. Texas News Co. (D. C.) 51 F.(2d) 862; 5 Tex. Jur. 662. 

[6-10] We do not, however, decide those issues. There is no assignment 0F 
proposition asserting error inthe court’s action in overrtiling defendant's excep 
tion No. 4, which challenged the sufficiency of the allegations of the petition to 
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make the indemnity company a party, nor is there any error assigned upon the 
courts action in overruling the plea which sought to abate the suit as. to the 
indemnity company because of a misjoinder or that the action had been pre- 
maturely instituted. In order to command consideration, these errors must be 
specifically and separately assigned. The order overruling the plea in abatement 
recites that the court heard the evidence. This evidence is not in the record. 
In the absence of assignments and evidence, the presumption obtains that the 
indemnity company is properly joined as a defendant, and that the suit has not 
been prematurely instituted. The objection to the introduction of the policy 
that it was “not shown that such a contingency has arisen as justifies a suit on 
the policy at this time,” not being specifically assigned, cannot be considered, 
and, as stated, the presumption is the other way. R. S. amended art. 1757, 
subds. 2 and 4 (Acts 42d Leg. [1931] c. 45, § 1 [Vernon’s Ann. Civ. St. art. 
1757, subds. 2, 4]). If plaintiffs’ suit were prematurely filed in the trial court, 
this fact should have been specifically pleaded in the court below and errors 
assigned to the action of the court in overruling it. Greenwall v. Ligon (Tex. 
Com. App.) 14 S.W.(2d) 829; Love v. Austin Bridge Co. (Tex. Civ. App.) 
5 S.W.(2d) 570; Hankins v. Minchew (Tex. Com. App.) 285 S. W. 264. The 
error assigned to the effect that the court erred in admitting the policy in evidence 
must be overruled. Appellees’ action against the indemnity company was based 
primarily upon the policy, and the company’s defense was predicated upon one 
stipulation in it, so it was necessarily admissible in behalf of either party. The 
policy was offered in evidence in its entirety and objected to as a whole. Since, 
under the order of the court overruling the plea in abatement, the indemnity 
company must be held to be a proper party and the policy was admissible generally, 
a general objection was properly overruled. The rule 1s settled that, when docu- 
mentary evidence is offered as a whole, and part of it is admissible, and there is no 
request to exclude any particular part thereof as being inadmissible, but the 
objection is general, it is not reversible error to admit it. Panhandle & S. F. 
R. Co. v. Cowan (Tex. Civ. App.) 243 S. W. 912. 

There is no assignment challenging the insufficiency of the evidence to support 
the judgment, but, if we were required to decide that question, we would hold 
that, under the policy with its ambiguous and conflicting provisions, it should be 
construed as a liability rather than an indemnity contract, and that a recovery upon 
it in this case was proper. F 

We find no reversible error in the record, and the judgment is affirmed. 


STATE ex rel. HOFFMAN v. SUPERIOR COURT OF FRANKLIN 
COUNTY et al. No. 23777. 

Supreme Court of Washington. June 24, 1932. 
12 Pacific Reporter (2d) 607. 


2. INSURANCE. 
Insurance company was not doing business in county, in which sued for 
damages from collision between truck and automobile therein, simply because it 
wrote policy covering truck (Rem. Comp. Stat. Supp. 1927, § 205—1). 
(For other cases, see Insurance, Dec. Dig. § 16.) 
3. INSURANCE. 

Statutory permission to sue insurance company in any county wherein cause 
of action arose does not overcome codefendant’s right to be sued in county of 
his residence (Rem. Comp. Stat. § 7045; Rem. Comp. Stat. Supp. 1927, § 205—1). 

(For other cases, see Insurance, Dec. Dig. § 618.) 

4. INSURANCE. 

Resident of state held entitled to transfer of action against him and foreign 

msurance company for damages from collision in county of venue between his 


en plaintiff's automobile to county of his residence (Rem. Comp. Stat. 
5; 


Rem. Comp. Stat. Supp. 1927, § 205—1). 


(For other cases, see Insurance, Dec. Dig. § 618.) 
Department 2. 


Original proceeding by the State, on the relation of Fred B. Hoffman, doing 
lusiness under the trade name and style of the Spokane-Portland Auto Freight 
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Line, for a writ of mandamus to the Superior Court of Franklin County, Matt 
L. Driscoll, Judge. 

Writ granted. 

G. M. Ferris, of Spokane, for relator. 

Edward A. Davis and C. M. O’Brien, both of Pasco, for respondents. 

Marin, J. 

By this proceeding the relator sought to require the trial court to transfer 
an action which had been instituted in Franklin county to Spokane county for 
trial. The plaintiff in the action, Charles F. Stinson, is a resident of Franklin 
county. There are two defendants, one being Fred B. Hoffman who resides in 
Spokane county; the other defendant, the New Jersey Fidelity & Plate Glass 
Insurance Company, is a corportion organized under the laws of the state of 
New Jersey, with its principal place of business in that state. Hoffman, under 
the name of Spokane-Portland Auto Freight Line, operates automobile trucks 
between the city of Spokane and the city of Portland. One of these trucks, 
while passing through Franklin county and operated by one of Hoffman's 
employees, collided with an automobile owned and operated at the time by Stinson, 
the plaintiff. The action was to recover damages which resulted from this 
collision. Summons and complaint were served upon Hoffman in Spokane county, 
and process was served upon the insurance company by delivering a copy of 
the summons and complaint to the state commissioner in Thurston county, as 
the statute provides in case of a foreign corporation. Hoffman interposed a 
motion, supported by affidavit, to transfer the cause to Spokane county, the place 
of his residence. This motion was resisted by the plaintiff, and the trial court 
declined to make the transfer. 

The question is whether Hoffman had a right to have the action transferred 
to the county of his residence, in view of the fact that the insurance company, 
a corporation, was a party defendant. Section 205—1, Remington’s 1927 Supple- 
ment, provides that: “An action may be brought in any county in which the 
defendant resides, or, if there be more than one defendant, where some one 
of the defendants resides at the time of the commencement of the action. For 
the purpose of this act, the residence of a corporation defendant shall be 
deemed to be in any county where the corporation transacts business or has an 
office for the transaction of business or transacted business at the time the 
cause of action arose or where any person resides upon whom process may be 
served upon the corporation, unless hereinafter otherwise provided.” 

It will be observed that by thie section, when there is more than one defend- 
ant, the action may be brougnt in any county in which “one of the defendants 
resides at the time of the commencement of the action.” It further provides 
that “the residence of a corporation defendant” shall be deemed to be in any 
county where the corporation (1) transacts business, (2) has an office for the 
transaction of business, (3) transacted business at the time the cause of action 
arose, or (4) where any person resides upon whom process may be served 
upon the corporation. The insurance company came within none of these 
specifications, unless it can be said that it was transacting business in Franklin 
county at the time the cause of action arose, and this depends upon whether the 
mere fact that the truck, which was passing through Franklin county at the time 
of the collision, was covered by a policy written by the insurance company, 
constituted doing business in that county. J 

[1, 2] Before it can be said that a corporation is transacting business in a 
particular county, it must appear that it transacted therein a part of its usual and 
ordinary business, and this must be continuous in the sense that it is distinguished 
from merely casual or occasional transactions. Lucas v. Luckenbach Steamship 
Co., 141 Wash. 504, 252 P. 256. It cannot be held that the insurance company 
was doing business in Franklin county simply because it had written a_policy 
which had covered the truck crusing the collision. In State ex rei. Allen v. 
Superior Court, 9 Wash. 668, 38 P. 206, 207, it was held that “a resident of any 
county is entitled, as a matter of right, to be sued in the county in which he 
or some of his codefendants, reside * * * ” It thus appears that Hoffman 
was entitled to have the cause transferred to Spokane county, unless section 7045, 
Rem. Comp. Stat., which is one of the section of the Insurance Code, requires 
otherwise. That section provides that any insurance company “may be sued upon 
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2 policy of insurance in any county within this state where the cause of action 
arose. * * * " There is in that statute no provision covering a situation where 
an insurance company is joined as a party defendant with another who is a 
resident of a county other than the one in which the cause of action arose. 

In Nickell v. District Court of Clarke County, 202 Iowa, 408, 210 N. W. 563, 
there was presented to the Supreme Court of the state of Iowa this situation: 
\n action was brought against a railway company and one of its engineers. In 
that state there was a statute (Code 1924, § 11041) providing that an action 
could be brought against a railway corporation “in any county through which such 
road or line passes or is operated,” and also a statute which provided that 
“personal actions, except as otherwise provided, must be brought in a county in 
which some of the defendants actually reside. * * * ” Section 11049. The action 
was brought in a county in which the engineer, who was a party defendant, did 
not reside, and he moved to transfer it to the county of his residence. It was 
held that the action should be transferred. In principle, it would be difficult to 
distinguish that case from the one now before us. That case again came before 
the Supreme Court of that state in Hinchcliff v. District Court, 204 Iowa, 470, 
215, N. W. 605, and the previous ruling was adhered to. It was further held 
that the transfer as to the engineer operated as a transfer as to the railway cor- 
poration, even though the latter had not joined in the motion. The cases of 
Smith v. Patterson, 159 N. C. 138, 74 S. E. 923, Palmer v. Lowe, 194 N. C. 703, 
140 S. E. 718, and State v. Davis, 314 Mo. 373, 284 S. W. 464, 468, are to the 
same effect. In the case last cited, after citing and reviewing a number of 
authorities, the court approved the rule, as stated by Corpus Juris, to the effect 
that a statute, providing that a corporation may be sued in any county where 
the cause of action arose does not apply where the corporation is sued jointly 
with another defendant, stating: “The soundness of the general rule as thus stated 
snot shaken by any of the cases cited by relator.” 

[3] Under section 205—1, above set out, Hoffman had a right to have the 
case transferred to the county of his residence, which was a valuable right. Under 
section 7045, above referred to, the insurance company could have been sued in 
the county where the cause of action arose had it not been joined with Hoffman. 
Under the authorities cited, and so far as we are informed there is none to the 
mtrary, we think that the permission to maintain an action against an insurance 
ompany in any county in the state where the cause of action arose does not over- 
come the right of a resident of the state to be sued in the county of his residence. 

[4] Stinson relies upon the cases of Pratt v. Niagara Fire Ins. Co., 113 Wash. 
347, 194 P. 411, State ex rel. Swartz Motor Co. v. Superior Court, 157 Wash. 631, 
289 P. 1023, and Headrick v. Martin, 158 Wash. 238, 290 P. 994, as sustaining 
the refusal of the trial court to transfer the action to Spokane county, but in 
none of those cases was the question here presented discussed or decided. In 
the Pratt Case, it was held that an action could be maintained on an insurance 
policy in the county in which the company did business, although the property 
msured and destroyed was partly in an adjoining county. In the Swartz Case, 
the action was brought in Whatcom county where one of the defendant corpora- 
tions did business. The other sought removal to King county where its principal 
place of business was. It was held that, since one of the corporations was 
transacting business in Whatcom county, it was properly suable there, and that 
the other did not have a right to have the action transferred to King county 
Where its principal place of business was. This was for the reason, as provided 
i section 205—1, that the residence of a corporation defendant shall be deemed 
to be in any county where the corporation transacts business. In the Headrick 
Lase, the action was against an individual and a corporation, and it was held 
tat it was properly instituted in Whatcom county because the corporation. was 
ong business in that county. In the case now before us, Hoffman had a right 

have the action transferred to Spokane county, the place of his residence. 

The writ will issue. 


Herman, Millard, Beals, and Holcomb, JJ., concur. 
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HEINZEN v. NUPRIENOK et. al. 
Supreme Court of Wisconsin. June 20, 1932. 
243 Northwestern Reporter 448. 
1. INSURANCE. 

Whether law construing liability policy to contain certain conditions is incor- 
porated into policy is immaterial since law must be considered incorporated 
therein (St. 1929, § 85.93). 

St. 1929, § 85.93, provides that any policy of insurance covering liability 
to others by reason of the operation of a motor vehicle shall be deemed 
and construed to contain conditions that the insurer shall be liable to the 
person entitled to recover for the death of any person, or for injury to 
person or property, irrespective of whether such liability be in presenti 
or contingent, and to become fixed or certain by final judgment against 
the insured, when caused by the negligent operation, maintenance, use, or 
defective construction of the vehicle described therein, such liability not 
to exceed the amount named in the policy. 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

2. INSURANCE. 

Automobile liability insurer held properly joined as defendant in action 
against insured where “no action” clause in policy applied only to insured (St. 
1929, § 85.93). 

Liability policy provided that no action should lie against insurer to 
recover for any loss or expense under policy, unless brought after amount 
of such claim for loss or expense should have been rendered certain either 
by payment of final judgment against assured or by agreement between 
parties with written consent of company. 


(For other cases, see Insurance, Dec. ‘Dig. § 624[7].) 


Appeal from an order of the Circuit Court for Kenosha County; Arnold F. 
Murphy, Circuit Judge. 

Action by Joseph F. Heinzen against John Nuprienok and others. From 
an adverse order, defendants appeal.—[By Editorial Staff:] 

Order affirmed. 

This action was commenced on the 27th day of June, 1931, to recover damages 
from John and Catherine Nuprienok for expense incurred by the plaintiff in 
procuring medical and surgical attendance, care and nursing for his wife 
who was injured while riding in an automobile owned by the defendant John 
Nuprienok, but driven at the time of the accident by the defendant Catherine 
Nuprienok, and for the loss of her society and services. Thereafter the summons 
and complaint were amended by making Underwriters Casualty Company a party 
defendant. The company interposed a plea in abatement based on its improper 
joinder as a party defendant. The plaintiff demurred to such plea. From an 
order sustaining the demurrer the company appealed. 

Edward J. Ruetz and Chris. A. Juliani, both of Kenosha (Rouiller & 
Dougherty and Thomas A. Byrne, all of Milwaukee, of counsel), for appellants. 

George W. Taylor, of Kenosha (Simmons, Walker, Wratten & Sporer, of 
Racine, of counsel), for respondent. 

NELson, J. 

Prior to the accident which occurred on the 28th day of May, 1930, the 
company had issued its policy of insurance to John Nuprienok whereby it insured 
him against direct loss or expense arising or resulting from claims made upon 
him for damages by reason of the ownership or maintenance of his automobile. 
and the use thereof for the purposes described, if such claims were made on 
account of bodily injuries suffered by any person or persons as a result of an 
accident while the policy was in force. The policy was in force and effect on the 
date of the accident, and contained the following provisions: 

“No action shall lie against the company to recover for any loss or expense 
under this policy unless brought after the amount of such claim for loss oF 
expense shall have been rendered certain either by payment of final judgment 
against the assured after trial of the issues or by. agreement between the parties 
with the written consent of the company; nor unless brought within one year 
thereafter.” 
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“If any of the terms or conditions of this policy conflict with the law of any 
sate within which coverage is granted, such conflicting terms or conditions shall 
be inoperative in such state insofar as they are in conflict with such law. Any 
specific statutory provision in force in any state within which coverage is granted 
shall supersede any condition of this policy inconsistent therewith.” 

The policy does not contain the direct liability provision required by section 

35,93. The only question which requires consideration is whether the company 
was properly joined as a defendant in this action. It is contended by the 
company that the “no action” clause quoted above prevents the plaintiff from 
joining the company as a defendant in this action. 
"Section 85.93 (formerly 85.25), enacted by chapter 341 of the Laws of 1925, 
and amended by chapter 467 of the Laws of 1929, is as follows: “Any bond or 
policy of insurance covering liability to others by reason of the operation of a 
motor vehicle shall be deemed and construed to contain the following conditions: 
That the insurer shall be liable to the persons entitled to recover for the death 
f any person, or for injury to person or property, irrespective of whether such 
liability be in prasenti or contingent and to become fixed or certain by final 
judgment against the insured, when caused by the negligent operation, main- 
tenance, use or defective construction of the vehicle described therein, such 
liability not to exceed the amount named in said bond or policy.” 

[1] That section has been repeatedly construed by this court, and has been 
held to constitute a valid and enforceable enactment. Ducommun y. Inter-State 
Exchange, 193 Wis. 179, 212 N. W. 289, 214 N. W. 616; Morgan v. Hunt, 196 
Wis. 208, 220 N. W. 224. Whether or not that section is actually incorporated 
into a policy issued since 1925 is immaterial, since, by virtue of its very 
provisions, it must be considered as incorporated therein. Ducommun vy. Inter- 
State Exchange, supra; Stone v. Inter-State Exchange, 200 Wis. 585, 229 N. W. 
2; Burkhart v. Burkhart, 200 Wis. 628, 229 N. W. 34. Under that section which 
creates a direct liability to a person entitled to recover for injuries to person or 
property caused by the negligent operation of the vehicle described in such a 

licy; it has been repeatedly held that an insurance carrier may be joined with 
the assured as a party defendant unless the policy contains a “no action” clause 
hich is not in conflict with said section. Stone v. Inter-State Exchange, supra; 
Morgan v. Hunt, supra; Ducommun vy. Inter-State Exchange, supra; Burkhart 

Burkhart, supra; Bro v. Standard Accident Insurance Company, 194 Wis. 293, 
215 N. W. 431; Fanslau v. Federal Mutual Automobile Ins. Co., 194 Wis. 8, 215 
NX. W. 589. It has even been held, though by a divided court, that section 85.93 
permits an insurance carrier to be sued alone without joining as a defendant the 
personal representative of the assured who was then deceased. Elliott v. Indem- 
nity Insurance Co., 201 Wis. 445, 230 N. W. 87. 

‘In Morgan v. Hunt, supra, the “no action” clause contained in the policy 
ivolved in that action was held valid and not in conflict with section 85.93. That 
ause was as follows: “No action shall lie against the company until the amount 
of damages for which the assured is liable by reason of any casualty covered 
y this policy is determined, either by final judgment against the assured or by 
‘greement between the assured and the plaintiff with the written consent of the 

mpany. 

In construing that clause it was held that the liability created by section 85.93 
vas not affected, but that such clause simply postponed the right to bring an 
action against the company until the amount of damages for which the assured 
s liable, is determined by final judgment against the assured or by agreement 
between the assured and the plaintiff with the written consent of the company. 
‘dentical and similar “no action” clauses were held valid in Grandhagen vy. Grand- 
agen, 199 Wis. 315, 225 N. W. 935; Milwaukee v. Boynton Cab Co., 201 Wis. 
io W. 28, 231 N. W. 597; and Bergstein v. Popkin, 202 Wis. 625, 233 
e 5 

In the present action, however, the “no action” clause is entirely different 
m meaning and effect from the: clause upheld in the cases cited. The clauses 
which were upheld in the cases cited were clearly applicable to the person 
nyured, and prohibited both the assured and the injured person from suing the 
“surance carrier until the amount of the damages was determined by final judg- 
ment against the assured or by agreement between the assured and the plaintiff 
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with the written consent of the company. The “no action” clause herein, reason- 
ably construed, applies only to an action brought by the assured since it provides 
that no action shall lie against the company “to recover for any loss or expense 
under this policy” until the “amount of such claim for loss or expense” has been 
“rendered certain by payment of final judgment against the assured or by agree. 
ment between the parties with the written consent of the company.” It seems 
clear that this clause relates only to the assured, and not to a person who has 
sustained injury as a result of the negligence of the assured. This clause, if given 
the construction which the company contends should be given it, would prevent 
an injured party from bringing an action against the company until his claim 
has been reduced to judgment and paid, or until the amount of damages has 
been determined by agreement between the assured and the injured person with 
the written consent of the company. Such a construction would put it within 
the power of the company to prevent an action ever being brought against it 
by the injured party. If no action can be brought until the assured has paid 
the final judgment, then clearly the policy is simply one of indemnity and would 
conflict with section 85.93 and be void. Giving to the clause its plain and obvious 
meaning, it relates simply to actions brought by the assured, and not by an injured 
third party. 

[2] Whether the clause herein is held not to relate to a third party or 
whether it is held void because in conflict with section 85.93 is of no particular 
concern. In either case it does not prevent an action being brought by a third 
party against the company. ; 3 ; ; 

Had the company seen fit to incorporate into its policy a “no action” polcy 
similar to the one construed in Morgan v. Hunt, supra, an interesting question 
would have arisen as to the effect of the amendment to section 260.11, by chapter 
375 of the Laws of 1931. We deem it unnecessary in this action to decide what 
effect that enactment has upon “no action” clauses similar to the one found in 
Morgan v. Hunt, supra. 

Order affirmed. 
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CASUALTY 


ETNA CASUALTY & SURETY CO v. RELIABLE AUTO TIRE CO No. 9317. 
Circuit Court of Appeals, Eighth Circuit. April 16, 1932. 
58 Federal Reporter (2d) 100. 
2 INSURANCE. 

Whether felonious entry was made into premises by force and violence 
kaving visible marks at place of entry, within burglary policy covering stock of 
goods, held question for jury. 

The evidence disclosed that police officers found extension ladder with 

its base on flat roof of adjoining one-story building, the top reaching to 

within three feet of lower sill of one of glassless windows on fourth floor 

of insured’s building, and that lower wooden cross bar of window imme- 

above top of ladder was sawed in two, and that there was sawdust on the 

window sill. The building contained a stock of automobile tires, opening 

in window space was wide enough to put tire through, and there were 

fresh looking tire wrappings under windows. There was evidence that 

large quantities of tires had been recently removed from the third floor 

of building, and there were footmarks on stairway leading from third to 

fourth floor. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

3, INSURANCE. 

Provision in burglary policy for so keeping books that exact amount of 
loss could be accurately determined therefrom need only be substantially complied 
with. 


(For other cases, see Insurance, Dec. Dig. § 335[3].) 
6. INSURANCE. 

Evidence sustained finding in suit on burglary policy that store company 
kept books by which loss could be reasonably ascertained. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from the District Court of the United States for the Eastern District 
i Missouri; Charles B. Davis, Judge. 

Action by the Reliable Auto Tire Company against the A&Stna Casualty & 
Surety Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

S. P. McChesney and Mat J. Holland, both of St. Louis, Mo. (Edward H. 
Robinson, of St. Louis, Mo., on the brief), for appellant. 

A. B. Frey, of St. Louis, Mo. (Max Sigoloff and P. H. Cullen, both of St. 
Louis, Mo., on the brief), for appellee. 

Before Stone, Kenyon, and Gardner, Circuit Judges. 

GaRDNER, Circuit Judge. 


_In this case the appellee as plaintiff brought action against the appellant on a 
policy of burglary insurance covering a stock of goods consisting among other 
things of automobile tires. The parties will be referred to as they appeared in 
the lower court. The petition was in convention form, alleging that a felonious 
entry had been made into the premises of the plaintiff at 3117-3119 Locust 


street, St. Louis, Mo., and that merchandise in the value of $5,439.45 had been 
taken therefrom. 


The answer admitted the execution of the policy and the payment of the 
vremum, but denied generally the other allegations of the petition. It specifically 
dened that a burglary had occurred, and set up by way of affirmative defense 
that under the conditions of the policy it was incumbent upon the plaintiff to 
“ep books in such a manner that the exact amount of the loss could be accu- 
rately determined by the insurer, and that this had not been done, and that 
0 loss could be accurately determined from the books and accounts of the 


plaintiff as kept 


th It also set up as an affirmative defense a breach of a condition 
t the 


. policy requiring the insured to permit representatives of the insurer to 
— such inspection of the premises at a time when an inspection was necessary, 
and a breach of a condition of the policy requiring the insured to furnish, when 
‘quested by insurer, an inventory of the entire stock covered by the policy; it 
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being alleged that the insured had furnished an inventory of the stock located 
upon the second floor only, thus impeding the insurer’s investigation. Plaintif’s 
reply put in issue these affirmative allegations of the answer, and pleaded a waiver 
of these requirements. 

The case was tried to a jury, and at the close of all the evidence defendant 
moved for a directed verdict. The record does not affirmatively show what ruling 
was made on this motion, but, as the court sent the case to the jury under 
instructions, it is inferred that the motion was overruled. No exception is 
shown to this ruling of the court. The jury returned a verdict in favor of the 
plaintiff for the full amount claimed, and from the judgment entered thereon 
this appeal has been perfected. 

Reversal is here sought upon three grounds: First, that the evidence was 
insufficient to establish that a burglary had been committed; second, that the 
books and accounts of plaintiff were not kept in such a manner as to compl) 
with the provisions of the policy requiring the books to be so kept that the 
exact amount of the loss could be accurately determined therefrom by the 
defendant; and, third, that the court erred in denying defendant’s motion for a 
new trial. 


Plaintiff was engaged in the retail sale of automobile tires at 3117-3119 
Locust street, St. Louis, Mo. The building had formerly been an old residence, 
which had been remodeled and a retail salesroom erected in front of it, flush 
with the sidewalk, and extending out to the building line, making the building 
somewhat irregular in shape. Toward the rear of the building there was a 
mezzanine floor about halfway between the first floor and the ceiling. This 
mezzanine floor was separated from the salesroom by an iron grating which was 
kept padlocked. Tires were stored on the main floor, on the mezzanine floor, 
and on the floor above the mezzanine, which is called in the record the third 
floor; the mezzanine floor being called the second floor. There was a fourth 
floor above the third, on which no tires were stored. The second, third, and 
fourth floors were the floors of the old residence building, and they did not 
extend out in front as far as the salesroom which, as before observed, in remodel- 
ing the building was constructed in front of the old building. On the fourth 
floor there was a large window on the north side, overlooking the parking lot. 
This window had window glass in it, and there were a number of window spaces 
or openings along the east wall of this fourth floor without window glass 
These glassless windows looked out upon the roof of a one-story building 
adjoining. This one-story building, located to the east of plaintiff's building, 
abutted an open court or parking lot. Plaintiff's building was protected on 
the first, second, and third floors by a burglar alarm systeam. ‘The windows or 
spaces looking east from the fourth floor were protected by 2”x4” cross bars 
running across the windows, and some of them had upright boards covering 
portions of the open window space. 


On Saturday night, February 11, 1927, the building, including the iron grating 
between the mezzanine floor and the main floor, was properly closed and locked. 
This was apparently about 9 o’clock at night. About 10:40 p. m. a police officer 
making his rounds tried the outer door and found it locked, and another police 
‘officer tried the front door and the garage door at 11 o'clock, and found them 
both locked. On Sunday morning, February 12, at about 8 o'clock, police officers 
passing through the alley near or adjoining this building found that the garage 
door at the rear of the building was open; that the hasp and lock on this door 
were broken and lying in the alley. Suspecting burglary, these police offcers 
examined the premises and found an extension ladder with its base on the flat 
roof of the one-story building to the east of plaintiff's building, the top of this 
ladder reaching to within three feet of the lower sill of one of the glassless 
windows on the fourth floor. Further investigation disclosed that the front door 
of the premises was still locked; that the iron grating between the first and 
second floors was locked, but that on the fourth floor the window immediately 
above the top of the extension ladder had the lower wooden cross bar sawed in two 
near the south side of the window, and this timber so sawed was still attached to 
the side of the window, but was pushed back toward the inside. It had been 
freshly sawed, and there was sawdust on the window sill. The northwest window 
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of the fourth floor, the one referred to as containing window glass, was open, 
and there were tires standing on the floor near it. There were tire wrappings 
«attered about on the fourth floor, and some of these wrappings were found on 
the roof of the one-story building on which the ladder was resting, as well as in 
the courtyard below. The opening in the window space from which the bar had 
heen sawed was wide enough to put a tire through, and the other window over 
on the northwest corner was likewise wide enough to put a tire through. There 
were fresh looking tire wrappings under both of these windows. There was evi- 
lence that large quantities of tires had been recently removed from the third 
foor. A policeman testified that he saw vacant marks in the dust where tires 
had been recently removed, and there were empty bins or places where tires had 
been stored. The witness said: “I could see places where they had been piled and 
apparently removed, from the marks in the dust, and rings.” 


There were footmarks on the stairway leading from the third to the fourth 
floor. It is the claim of plaintiff that burglars entered through the windows on the 
fourth floor so as to escape the burglar alarm system, and that they carried the 
tires from the third floor to the fourth floor and removed them through the 
fourth floor windows. 


[1] In the absence of proper exception to the ruling of the court in denying 
defendant's motion for a directed verdict, the question of the sufficiency of the 
evidence is not properly presented by this record. It is suggested, however, that 
the failure of the record to so show is simply a typographical error. If so, how- 
ever, it was incumbent upon the defendant to have the error corrected, but, as 
the defect has not been urged by the appellee, we are disposed to consider the 
question, notwithstanding the defective condition of the record. 


2, 3] By the terms of the policy, the defendant agreed to indemnify plaintiff 
“for direct loss by burglary of merchandise, usual to the assured’s business as 
described in the warranties hereof, from within the assured’s premises by any 
person or persons making felonious entry into such premises by actual force and 
violence when the premises are not open for business, of which force and violence 
there shall be visible marks made upon the premises at the place of entry by 
tools, explosives, electricity or chemicals.” The policy does not by its terms re- 
quire that the burglary be established by technically direct proof. Certainly, 1n the 
absence of such a requirement in the policy, the burglary could be proved by 
‘ircumstantial evidence. The act of burglary is in its nature rarely susceptible 


f 


{ direct proof in the technical sense of that term. The visitation of burglars is 
not heralded from the housetops; they issue no invitations to their functions; 
they leave behind them no calling cards giving their names and addresses; they 
furnish no details or plans showing the method used in effecting the burglary; 
nor do they provide the victim with an inventory of the property taken. In fact, 
it burglars did these things, there would be no occasion for burglary insurance. 
Such facts must ordinarily be established by circumstantial evidence, and liability 
under this policy is not limited to such burglaries as can be proven by eye- 
vitnesses. Mere proof of loss of property covered by the policy of insurance 
would confessedly have been insufficient to entitle plaintiff to recover, but, in 
ddition to the proof of the loss of merchandise from the store, there was proof 
t circumstances which, if believed by the jury, warranted the conclusion that 
plaintiff's premises had been feloniously entered in the nighttime by actual force 
y means of tools and the property stolen therefrom. These circumstances have 
already been ri lated, and, under the authorities, constituted, in our opinion, sub- 
stantial “proof of the burglary claimed. Miller v. Massachusetts Bonding & Ins. 
Lo, os Pa. 182, 93 A. 320, L. R. A. 1915D, 615; Kroloff v. Southern Surety 
me 197 Towa, 1244, 198 N. W. 629; Garner v. New Jersey Fidelity & Plate Glass 
ns. Co, \pp.) 200 S. W. 448; Stern v. Employers’ Liability Assur. Corp. 
Mi 249 S$. W. 739; Hayward v. Employers’ Liability Assur. Corp., 214 
237 S. W. 1083; Goldman v. New Jersey Fidelity & Plate Glass 

\pp.) 183 S$. W. 709; Husch Bros. v. Maryland Casualty Co., 211 

W. 1083; Fidelity & Casualty Co. v. Wathen, 205 Ky. 511, 266 

iM: 1 A. L. R. 844; Sowden v. United States Fidelity & Guaranty Co, 

yr 375, 252 P. 208 ; Northern Assur. Co. v. Gross (Tex. Civ. App.) 1 
»W.(2d) 369: National Surety Co. v. Murphy (Tex. Civ. App.) 215 S. W. 461; 
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National Surety Co. v. Chalkey (Tex. Civ. App.) 260 S. W. 216; General Acci- 
dent F & L. Assur. Corp. v. Stratton, 165 Ky. 754, 178 S. W. 1060; Emery y 
Ocean Acc. & Guarantee Co., 209 Mich. 295, 176 N. W. 566; Reed v. American 
3onding Co., 102 Neb. 113, 166 N. W. 196, L. R. A. 1918C, 63; T. J. Bruner Co. 
v. Fidelity & Cas. Co., 101 Neb. 825, 166 N. W. 242; Moskovitz vy. Travelers’ 
Indemnity Co., 144 Minn. 98, 174 N. W. 616; Fidelity & Cas. Co. v. First Bank, 
42 Okl. 662, 142 P. 312; Palace Laundry Co. v. Royal Indemnity Co., 63 Utah, 
201, 224 P. 657; Cahn & Wachenheim v. Fidelity & Cas. Co., 157 La. 238, 102 So, 
320. 

From the evidence, which we must assume the jury believed, the jury might 
very properly have determined, not only that the plaintiff's premises had been 
burglarized, but that the tires as claimed by the plaintiff had been stolen from 
the building. The contention of appellant that the evidence to establish the bur- 
glary was so at variance with the physicial facts as to be unbelievable and im- 
possible cannot be sustained. While the argument in support of this contention 
might appropriately have been addressed to the jury, it is not persuasive here. It 
is not the province of this court to weigh the evidence, but only to determine 
whether or not there was substantial evidence to sustain the verdict of the jury. 
Illinois Power & Light Corp, v. Hurley (C. C. A.) 49 F.(2d) 681; Wharton y, 
fEtna Life Ins. Co. (C. C. A.) 48 F.(2d) 37; Concordia Fire Ins. Co. v. Commer- 
cial Bank (C. C. A.) 39 F.(2d) 826; Slocum v. New York Life Ins. Co., 228 U. S, 
364, 33 S. Ct. 523, 57 L. Ed. 879; Michigan Central R. Co. v. Mix, 278 U. S. 492 
49 S. Ct. 207, 73 L. Ed. 470. 


Considering as true the testimony produced by the plaintiff on this issue, we 
are clear that it was substantial and of such character that reasonable men might 
have reached different conclusions. It therefore raised an issue for the jury, 
unless, as contended by defendant, plaintiff’s right to recover was precluded by 
its failure to keep its books and accounts in such a manner that the exact amount 
of the loss could be accurately determined therefrom. The policy provided that, 
“unless books and accounts are kept by the assured and are kept in such manner 
that the exact amount of loss’ can be accurately determined therefrom by the 
company,” there could be no recovery. In submitting this issue to the jury, the 
court in its imstructions said: “The defendant has alleged that plaintiff violated 
said provision of said policy, in that the defendant claims that plaintiff so in- 
accurately kept its books of account that the accurate amount of loss, if any, 
could not be accurately determined therefrom. The court charges you that by the 
said provision of said policy, plaintiff was not required to keep such a set ol 
books: as would be kept by an expert bookkeeper or accountant. All that was 
required of the plaintiff was that it keep such books, invoices and data by which 
the amount and value of the goods in the store at the time plaintiff alleges it 
sustained its loss could be reasonably ascertained. Now, 1f you find that the 
plaintiff's books were not kept in such a manner that the accurate amount of loss 
or damage sustained could be ascertained, then the plaintiff has not complied with 
this provision of the policy and is not entitled to recover, even though you may 
believe that there was a burglary of the plaintiff’s premises.” . 

[4] The defendant took no exception to the court’s instructions, and as to tt 
the instructions became the law of the case on this appeal. 


[5] Miss Abrams, plaintiff’s bookkeeper, identified a complete set ot books, 
and categorically testified that they were correctly kept by her in the due course 
of business. These books were produced in court, tendered to and were subject 
to examination by defendant’s counsel, and were all offered in evidence. They 
are not reproduced in the record, and appellant is urging that they were not 
properly kept, but at the same time does not reproduce them nor their substance 
in the record, but relies upon certain testimony of the witness Miss Abrams given 
on cross-examination, as destroying the evidentiary value of the books and 
records as kept by her. The court properly instructed the jury that all that was 
required of the plaintiff was a substantial compliance with the above-quoted on 
vision of the policy relative to the keeping of books and records. New aa 
Casualty Co. v. Iowa State Bank (C. C. A.) 1 F.(2d) 196; New York e. 
writers’ Fire Ins. Co. v. Malham & Co. (C. C. A.) 25 F.(2d) 415; Liverpoo 
L. & G. Ins. Co. v. Kearney, 180 U. S. 132, 21 S. Ct. 326, 45 L. Ed. 460. 
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The books consisted of a general ledger or control ledger, bills payable, a 
journal, and a day book. These books, according to the testimony of the book- 
keeper, contained a record of all transactions conducted by plaintiff in its busi- 
ness, and were kept in the approved manner for the keeping of such books by 
business concerns. In addition to these books, plaintiff took an_ inventory each 
year covering all its merchandise, both at its place of business at 3117-3119 Locust 
“Yreet and at its warehouse. In addition to this a separate inventory of the 
merchandise on each floor was kept and a card index inventory of all its mer- 
chandise in its warehouse; the merchandise in its warehouse not being covered 
by the policy in question. Miss Abrams testified that she delivered this card 
index inventory to the two auditors sent by defendant to plaintiff's place of 
business to check its loss. These auditors took the card index with them and 
never returned it. Miss Abrams testified that she was able to determine this loss 
exactly by taking the separate inventory which she had of the third floor, from 
which the tires were taken, and by adding thereto the tires which had been 
put on that floor, and deducting the tires which had been taken therefrom, 
of which she had a written memorandum. She also testified that this loss 
could be readily determined by taking the gross inventory of January 2, adding 
thereto the merchandise purchased between that date and the date of the burglary, 
and deducting therefrom the merchandise sold during that period. This she 
testified she could do readily and exactly from the books which were offered in 
evidence. 

[6-8] Counsel for appellant seek to discredit the testimony of Miss Abrams, 
but her testimony was believed by the jury, and is not in conflict with any of 
the physical facts, nor the books and records of the plaintiff company. In fact, 
Mr. Stuppy, one of defendant’s auditors, admitted on the witness stand that the 
method employed by Miss Abrams for ascertaining the loss was one correct 
method for ascertaining it. The inventories and card indexes properly constituted 
a part of the books as kept by the plaintiff, and with the other books and records 
kept by plaintiff constituted a substantial compliance with the requirements of the 
policy of insurance. The fact that the card index containing the inventory of 
plaintiff's warehouse was not produced at the trial cannot be taken advantage of 
by the defendant, because it was delivered to its auditors, and they failed to 
produce it. One of defendant’s auditors, who was a certified accountant and who 
examined plaintiff's books and records for a period of some two months, was not 
called as a witness on behalf of defendant. The record contains no explanation 
as to why this witness was not called, nor why the card index inventory was not 
produced. Under these circumstances, the presumption is that his testimony, had 
he been produced, as well as the card index inventory, shown to have been in the 
possession of defendant, would have been damaging to the defendant. Lincoln 
Nat. Life Ins. Co. v. Erickson (C. C. A.) 42 F.(2d) 997; Brown v. Maryland 
Casualty Co. (C. C. A.) 55 F.(2d) 159; Ryan v. Continental Casualty Co. 
(CC. A.) 47 F.(2d) 472; AEtna Life Ins. Co. v. Ryan (C. C. A.) 255 F. 483. 

We are clear that there was substantial evidence to sustain the finding of 

the jury that plaintiff Had kept such books, invoices, and data by which the 
amount and value of the goods in the store at the time of the burglary could be 
reasonably ascertained. 
_ [9] It is finally urged that the court erred in overruling defendant’s motion 
tor a new trial. A motion for new trial on the ground that the verdict is not 
sustained by the evidence is addressed to the sound discretion of the trial court. 
It appears from the record that the court considered defendant’s motion and in 
its discretion denied same. This ruling will not be reviewed on appeal. Yellow 
‘ab Co. v. Earle (C. C. A.) 275 F. 928; Chicago, M. & St. P. Ry. Co. v. Heil 
{t. - A.) 154 F. 626; Southern Surety Co. v. United States (C. C. A.) 
: F.(2d) 55: Cudahy Packing Co. v. City of Omaha (C. C. A.) 24 F.(2d) 
3; Chicago, B. & O. R. Co. v. Conway (C. C. A.) 29 F.(2d) 551; Fidelity & 
Casualty Co. vy. Niemann (C. C. A.) 47 F.(2d) 1056: O’Brien v. General 
Accident F. & L. Assur. Corp. (C. C. A.) 42 F.(2d), 48; Mann v. United States 
(CC. A.) 49 F.(2d) 131. 


The judgment appealed from is therefore affirmed. 
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GROVER v. HARTFORD ACCIDENT & INDEMNITY CO. No. 175 
Kansas City Court of Appeals. Missouri. May 23, 1932. 
Rehearing Denied June 13, 1932. 
51 Southwestern Reporter (2d) 210. 


1. INSURANCE. 

Burglary policy held to cover burglary only from insured’s residence desig: . 
nated in policy, and therefore did not cover theft of ring from cabin on vacation 
trip. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

2. INSURANCE. 


Court must apply unambiguous terms of insurance policy as written, not 
construe them. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 


Appeal from Jackson County; A. Stanford Lyon, Judge. 

Action by John C. Grover against the Hartford Accident & Indemnity Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Reversed. 

Hogsett, Smith, Murray & Trippe, of Kansas City, for appellant. 

Virgil Yates, of Kansas City, for respondent. 

BLAND, J. 

This is an action on a burglary insurance policy. The case was tried before 
the court without the aid of a jury, resulting in a judgment in favor of the 
plaintiff in the sum of $650. Defendant has appealed. 

The facts, which were admitted at the trial, show that on or about August 
15th, 1924, during the term of the policy, a diamond ring of the value of $650.00 
belonging to plaintiff’s wife, was stolen from a cabin at Pine Hurst Lodge, Deer 
River, Minnesota, then being occupied by plaintiff and his family while they were 
on their vacation on a fishing trip. The policy provided: 

“In consideration of the statements in the schedule attached hereto and made 
part hereof (which statements the assured makes and warrants to be true and 
material by the acceptance of this policy), and of the stipulated premium, hereby 
insures the person or persons named in the schedule and hereinafter called the 
assured, subject to conditions of general and special agreements hereinafter con- 
tained or hereunto affixed. 


“For direct loss by burglary, theft or larceny of any of the property of the 
Assured, described in the said Schedule and stated to be insured hereunder, from 
within the house, building, apartment or rooms, occupied by the Assured, (ex- 
cluding porches, stables, garages and out buildings) also described in the Schedule 
and hereinafter called the premises, by any domestic servant or other employee 
of the Assured or by any other person or persons except any person whose 
property is insured hereunder. 

“For direct loss by damage (except fire) to such property and _ premises 
caused by such burglary, theft, or larceny.” 

Under the heading “Special Agreements” appear provisions material to this 
controversy, as follows: That the company should not be liable for any loss or 
damage if the “premises” were used in whole or in part as a boarding or lodging 
house or for any business or professional purposes except as stated in the 
schedule; that the “premises” might be let or sublet to a tenant, except lor Use 
as a boarding or lodging house, or for any business or professional purposes; 
that while the “premises” were occupied by such tenant, the policy should cover 
the assured’s property as described in the schedule, excluding wines, etc.; that 
the policy should not cover loss or damage to any property of the tenant oF 
members of his household; that there might be a “permissible vacancy by_ the 
assured leaving the “premises” vacant or unoccupied for not more than sour 
months in all in any policy year or any specific extension thereof by written 
permit attached to the policy; that during such “permissible vacancy” the policy 
should cover in full as written; that the “premises” should be considered i 
occupied when neither the assured nor a member of his household (inclu ing 
servants or an authorized representative) were actually in the “premises. 

We next find the following in the policy: 
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“Schedule. 

“Statement 1. The Assured is John C. Grover and any member of his fam- 
ly permanently residing with him, and any other person permanently residing 
ith him who does not pay board or rent, excepting however, domestic servants 
or other employees. 

“Statement 2. The location of the building in which the Assured resides is 
344 Rockhill Road, Kansas City, Jackson County, Missouri. 

“Statement 3. The building is fully described as follows: Private residence. 

“Statement 4. The part of the building occupied by the assured and defined 
herein as the premises 1s: Entire. 

“Statement 5. If an apartment house there is a regular front door, hall, or 
elevator attendant. * * * 

“Statement 6. The premises as defined in this policy are not used in whole 
or in part as a boarding house, or lodging house, nor by any physician, surgeon, 
octilist, or dentist, for the reception or treatment of patients, or for any other 
business or profession, except as herein stated: No exception. * * * 

“Statement 13. The insurance provided by this policy and the premium 
therefor shall apply: 

“Section (a) On jewelry, precious stones, watches, articles of gold, platinum 
and sterling silver, furs and articles made entirely or principally of fur. Articles 
enumerated in and specifically covered by Section c of this Statement shall in no 
vent and for no purpose be considered to be covered by this Section 
$1,000.00 $27.50.” 

t is the contention of the defendant that the policy shows plainly and un- 
ambiguously that the risk insured against was the risk of loss by burglary, theft 
r larceny from within the house located at 5434 Rockhill road, Kansas City, 
Missouri. On the other hand it is contended by the plaintiff that “plaintiff’s 
property was insured in his dwelling house wherever it might be. * * * It 
will be observed that after enumerating the different places covered by the policy 
the clause concludes with the statement ‘also described in the schedule’ and not 
‘hereinafter described in the schedule,’ which latter provision would, of course, 
make the policy plain and unambiguous. We will now go to the schedule itself 
and see what help it gives us in determining whether the terms of the policy are 
ambiguous or otherwise.” 

“Statement 1 of the schedule sets out that the assured is John C. Grover and 
any member of his family. Statement 2 recites ‘that the location of the building 
in which the assured resides is 5434 Rockhill Road,’ but does not say anything 
whatever to the effect ‘and to which this insurance applies,’ nor is there anything 

the effect that the property must be in this particular building to be covered, 
48 an examination of statement 13, secs. A and B, will show.” (Italics plaintiff's.) 

[1] We think there can be no question but that this policy should be con- 
tried as contended for by the defendant. The whole tenor of the policy shows 
that the property was insured if taken from within plaintiff’s home or residence 
in Kansas City, Jackson county, Missouri, located at 5434 Rockhill road. There 
is nothing in the policy remotely referring to a temporary residence or abode of 
the insured. 

In the first place, we think that the insurance clause is quite plain and un- 
equivocal and provides for loss or damage from burglary, theft, or larceny of the 
Waperty only within the premises occupied by the assured described in the 
schedule, or 5434 Rockhill road, Kansas City, Missouri. In addition to this, why 
does the policy speak of letting the “premises” by the insured to a tenant and for 
4 tour months’ vacancy permit, referring again to the “premises.” This could not 
well contemplate the vacancy of some temporary abode, which insured might 
way tor an indefinite length of time, either great or small, but plainly refers 
© 4 permanent residence. In the schedule material statements were made in 
relerence to the premises showing that the company had in contemplation but 
ne location of the premises, that named in the schedule. 

The intention shown in the policy is so clear as to be entirely free of any 

- in our minds as to what was meant, that is, that the property insured was 
14 _— burglary, theft and larceny from_insured’s residence located at 
; Ae chill road, Kansas City. Fidelity & Dep. Co. v. Panitz, 142 Md. 300, 120 

‘19; Fidelity & Cas. Co. v. Young Shoe Parlor, 150 Ga. 402, 104 S. E. 429; 
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Taylor v. U. S. Fid. & Guar. Co. (Tex. Com. App.) 283 S. W. 161; Axe y, Fid, 
& Cas. Co., 239 Pa. 569, 86 A. 1095, 46 L. R. A. (N. S.) 574; Rosenberg v. Gen, 
Acc. etc. (Mo. App.) 246 S. W. 1009; State ex rel. v. Daues, 316 Mo. 346, 289 
S. W. 957. 

[2] Where the provisions of the policy are plain, unambiguous, and unequi- 
vocal, it is the duty of the court to apply its terms as written and not to construe 
them. State ex rel. v. Trimble, 297 Mo. 659, 249 S. W. 902; State ex rel, y. 
Cox, 322 Mo. 38, 14 $.W.(2d) 600. 

Plaintiff seems to lay stress on the word “also” as contained in the insuring 
clause of the policy, but he does not attempt to inform the court as to his con- 
struction of that word, except to say, negatively, that taken in connection with 
the text it does not mean “hereinafter described in the schedule.” We think its 
meaning is apparent. The insuring clause of the policy refers to the schedule 
three times: (1st) For a description of the persons insured: (2nd) for a descrip- 
tion of the property insured, and (3rd) for a description of the premises from 
which the theft must take place in order to render defendant liable. The insuring 
clause refers to the persons and the property to be insured before it refers to the 
schedule for a description of the premises on which the property must be located 
to be covered. Therefore, it is not surprising that the word “also” was used in 
connection with the last reference to the schedule. In other words the policy says 
that the persons insured, the property insured and “also” the premises described 
are mentioned in the schedule. Plaintiff admits that if instead of the phrase “also 
described in the schedule,” it (the policy) said “hereinafter described in the 
schedule,” it would plainly mean that the premises mentioned in the policy re- 
ferred only to 5434 Rockhill road, Kansas City, Missouri. Reading the insuring 
clause as a whole, there is no question but that the phrase contained therein and 
the one suggested by plaintiff mean one and the same thing. 

The only question involved in this suit was one of law and there was no 
theory upon which the court could have rendered judgment in favor of the 
plaintiff. 

The judgment is reversed. 

All concur. 





